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ELECTION COMMISSION, INDIA 

NOTIFICATION 
New Delhi, the 3rd July 1953 

8.R.O.-1420, — Whereas the elections of Shri Devinder Singh and Shri Mukhtar 
Singh, as members of the Legislative Assembly of the State of Punjab, from the 
Moga Dharamkot constituency of that Assembly, has been called in question by 
an Election Petition duly presented under Part VI of the Representation of the 
People Act, 1961 (XLIII of 1951), by Shri Rattan Singh, S/o Shri Sunder Singh, C/o 
Kotkapura Transport Co. Ltd., Moga; 

And whereas, the Election Tribunal appointed by the Election Commission, in 
pursuance of the provisions of section 86 of the said Act, for the trial of the said 
Election Petition has, in pursuance of the provisions contained in section 103 of 
the said Act, sent a copy of its Order to the Commission; 

Now, therefore, In pursuance of the provisions of section 106 of the said Act, 
the Election Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL, LUDJIIANA 

Harbans Singh, Barrlster-at-law, (District and Session Judge), Chairman. 

Hans Raj Khanna, B.A., LL.B., Judicial Member. 

Parma Nand Sachdeva, B.A. LL.B., Advocate Member, 

Election Petition No. 301 or 1952 

1. Rattan Singh (S/o Shri Sundar Singh), C/o Kotkapura Transport Co. Ltd. 
Moga, a voter in the Moga Dharmkot Constituency Registered at 
No. 7084 In the Electoral Roll for Qasba Moga and a validly nomi- 
nated candidate for election in Moga Dharmkot Constituency of the 
Punjab Legislative Assembly at the General Election held In 1951- 
52 — Petitioner 


Versus 

Respondents — 

1. Shri Devinder Singh, S/o Shri Ghamdoor Singh, Village and Post Office 

Charik, Kothl Bir, Tehsll Moga, a candidate declared duly elected 
to the Punjab Legislative Assembly from Moga Dharmkot Consti- 
tuency. (Respondent No. 1.) 

2. Shri Bukhtar Singh, S/o Shri Bhagat Singh, Village Dharmkot, Tehsii 

ZIra, a candidate declared duly elected to the Punjab Legislative As- 
sembly from Moga Dharmkot Constituency. (Respondent No. 2.) 

3. Shri Rup Lai, S/o Shri Bhola Nath, Kashmir Timber House, Moga, (Respon- 

dent No. 3.) 
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4. Shrl Mehar Singh S/o Shrl Harnam Singh, Village and Pgst Office Jhan- 

diann Tehsil Moga (Respondent No. 4.) 

5. Shri Anokh Singh S/o Shrl Badan Singh 18-A, the MaU Ferozepore. 

(Respondent No. 3.) 

6. Shri Sikarider Lai S/o Shrl Gobind Sahal, Advocate, Moga. (Respon- 

dent No. H.) 

7. Shrl Sikander Lai S/o Shri Gobind Sahai, Advocate, Moga. (Respon- 

dent No. 7.) 

8. Shrl Sabdu Ram S/o Shri Chlnt Ram, C/o Messrs. Gujjar Mai Sadhu 

- Ram Moga. (Respondent No. 8 > 

9. Shri Bakhta war Singh S/o Shri Joginder Singh, General Manager, Moga 

Transport Co,, Ltd., Moga, (Respondent No. 9.) 

10. Shri. Bnchittar Singh ^o Shrl Santa Singh street No. 7, New Town, 

Moga. (Respondent No. 10.) 

11. Shri Sher Singh S/o Shrl Natha Singh Village and Post Office Lohgarb, 

Tehsil Zira. (Respondent No. 11.) 

12. Shri Sohan Singh S/o Shri Ram Singh of Fazilka, Ward No. 5. House 

No. IIS. (Respondent No. 12.) 

13. Shrl Wazir Singh S/o Shrl Khushal Singh Village Longlwind Post Office 

Zira Tehsil Zira. (Respondent No. 13.) 

14. Shree Lai S/o Shrl Bisna Village and Post Office Kishanpura Kalan 

Tehsil Zira. (Respondent No. 14.) 

15. Shrl Lai Chnnd S/o Shrl Gobind Ram Village Qadar Wala Post Office 

Kot Iso Khan Tehsil Zira. (Respondent No. 15.) 

10. Shri Labh Singh S/o Shrl Bhola Singh, Mandl Gur Har Sahal. (Respon- 
dent No, 16.) 

17. Shri Sat Dev S/o Shri Ganga Blshen C/o Ganga Bishen and Sons, Rail- 

way Road, Moga, (Respondent No. 17.) 

18. Shrl Sham Lall S/o Shrl Telu Ram, Medical Practitioner, Moga. (Res- 

pondent No. 18.) 

19. Shri Dyal Singh S/o Shn Mela Singh, Village Qadarwala, Post Office 

Kot Lse Khan, Tehsil Moga. (Respondent No. 19.) 

20. Shrl Partap Singh S/o Shri Sant Singh Village and Post Office Ghal 

Kalan Tehsil Moga. (Respondent No. 20.) 

21. Shri Atma Singh S/o Shrl Isher Singh Village Budhslngwala Tehsil 

Moga. (Respondent No. 21.) 

22. Shrl Ajit Singh S/o Shrl Ratan Singh Village Mansur Dewa Post Office 

Zira and Tehsil Zira. (Respondent No, 22.) 

28. Shrl Randhlr Singh S/o Shrl Hlra Singh Qaaba Moga Ward No. I Basil 

Gobind Garh, Moga. (Respondent No. 23.) 

24. Shri Bakshl Ram S/o Shrl Ranjhu Village and Post Office Bandala, 

Teh.sil Phillaur District Jullundur, (Respondent No. 24.) 

25. Shrl Harnam Singh S/o Shrl Jalmal Singh Director the Moga Transport 

Co. Ltd., Moga, Bagh Ganpat Ral, Moga. (Respondent No, 25.) 

20, Shri Santokh Singh adopted S/o Shrl Khazan Singh Advocate, Moga. 
(Respondent No. 26.) 

KU Bhil Nlranjan Singh BTp Sbii Santa SlQgh Village Pheni Shahr, T( 
and District Ferozepur. (Respondent No. 27.) 

28. Shri Suchn Singh S/ o Shri Hazara Singh, Village and Post Office Klshan 
pura Kalan, Tehsil Zira. (Respondent No. 28.) 

M/S Atma Ram and Gobind Lai Batra, Advocates, for Shrl Rattan Singh, 
petitioner. 

M/S Aimer Singh, Amir Singh and Dina Nath Sharma, Advocate for 
Shri Davlnder Singh and Shrl Mukhtar Singh, respondents 1 and 2, 
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ORDER 

(Per Parmanand Sachdeva, Advocate Member). 

The election of Shrl Devinder Singh and Shri Mukhtar Singh, from the general 
and the ReL.erved Seat respectively, of the Moga-Dharrakot Double-Member 
Constituency of the Punjab Assembly has been challenged by Shri Ratan Singh, 
petitioner, defeated candidate at the election of the said constituency by an elec- 
tion petition on various grounds set out at length in the said petition which will 
be taken up at their proper places in this order. Both the respondents vehemen- 
tly opposed the said petition controverting the various grounds set out in tha 
election petition which will be dealt with at their proper place in this order. 

On behalf of the respondents preliminary objections were raised to the effect 
that the petitioner cannot claim two declarations in the alternative, cannot chal- 
lenge the' election of the two respondents by means of one single petition, he 
should deposit a security of Rs. 1,000 each in respect of each respondent and that 
his prayer for declaration, that the election of respondents Nos. 1 and 2 was void, 
was barred by limitation. Objection was also raised that the List of particulars 
supplied was vague and indefinite in several respects and that the whole petition 
or such portions of the petition or the List was liable to be struck off. As the 
preliminary points raised by the respondents, related to the frame of the peti- 
tion, the relief claimed bv him and raised an important point of limitation be- 
Ides involving the decision whether the List of Particulars, supplied by the peti- 
tioner along with the petitions, was In accordance with section 83(1)(2) of the Act, 
the Tribunal framed the following preliminary Issues : 

1. Whether the petitioner cannot claim two declarations In the alternativeT 

If not, what is its effect? 

2. Whether the petitioner cannot file one petition challenging the election 

of both respondents Nos. 1 and 2 who were elected from a two-member 
Constituency? If not, whot is its effect? 

3. If Issues Nos. 1 and 2 are found against the respondents, was it neces- 

sary for the petitioner to deposit two securities of Rs. 1,000 each and 
If so what Is its effect? 

4. Is the petition, qua the prayer of declaration of the election of respon- 

dents Nos. 1 and 2, void, time barred? If so, what is its effect? 

5. Whether the petition and the list, annexed thereto, do not comply with 

the provisions of section 83(1) (2) of the Representation of the People 
Act, 1951, and is the whole petition or any part of the petition or 
the list, liable to be struck off? 

After hearing the arguments of both the parties the Tribunal decided the first 
four preliminary Issues in favour of the petitioner and ordered certain portions 
of the List of Particulars to be struck off on account of being too vague and in- 
definite and called upon the petitioner to supply further particulars in respect 
of certain Items vide their detailed order dated the 6th December 1952, (Annexuro 
‘A’, to be read as part of this order). 

In compliance with the above order of the Tribunal, the petitioner filed an 
amended petition after striking off the portions, ordered to be struck off, and 
supplying further particulars with regard to other items and the respondents also 
filed further written statements In reply to the amended petition. After a careful 
perusal of the pleadings of the parties, the following Issues were framed by the 
Tribunal on the 12th December, 1952: 

1, Was the nomination paper of Shri Mukhtar Singh, respondent No. 2, 

defective, as detailed in paragraph VI(l)(a) and (b) of the petition 
and so liable to be rejected; and If so, has its Improper acceptance 
materially affected the result of the election? 

2. Was the nomination paper of Shri Sadhu Ram respondent No, 8, defec- 

tive as detailed In paragraph VI(2) and (3) of the petition, and *0 
liable to be rejected, and if so, has its improper acceptance materially 
affected the result of the election? 

3. Was the nomination paper of Shri Mehar Singh, respondent Nb. 4, defec- 

tive, as detailed in paragraph 'VT(4) of the petition and so liable to 
be rejected, and If so, has its Improper acceptance materially affect- 
ed the result of the election? 

4, Were the nomination papers of Shri Rup Lai, respondent No. 3, and 

Shri Lai Chand respondent No. 16, defective, as detailed In paragraph 
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VI(5) ol the petition, and so liable to be rejected, and it so, have their 
Improper acceptance materially affected the result of the election? 

0. Was the nomination papers of Shrl Bachitar Singh, respondent No. 10, 
defective, as detailed in paragraph'VI(6) of the petition, and so Uabla- 
to be rejected, and if so, has Its improper acceptance materially 
affected the result of the election? 

6. Was the nomination papers of Shrl Devinder Singh, respondent No. 1 

defective, n.s detailed In paragraph VI(7) of the petition, and .so liable 
to be rejected, and if so, has its Improper acceptance materially affect- 
ed the result of the election? 

7. Was there any non-compliance with the provisions of Rule No. 19. a# 

detailed in paragraph VI(A), and If so. has It materially affected the 
result of the election? 

8 . Did respondents 1 and 2, or either of them. Issue any of the posters detail- 

ed in paragraph VII(l) of the petition and did these posters not 
bear on their faces, names and addresses of the printers and pub- 
lishers, and If so, has it materially affected the result of the election? 

9. Did respondents 1 and 2 commit any of the acts detailed In paragraph VII(2) 

and (4) to Induce belief in the voters that the.y would be rendered 
Object of Divine Displea.sure and Spiritual Censure If they did not 
vote for respondents 1 and 2; If so, wnat is its' effect? 

10. Did respondents T and 2, through the posters and "clrrcilars referred tl 

In paragraph VI1(3) of the petition, exercise undue influence on tho 
voters on ground of religion alone for voting m their favour and 
against the petitioner; and if so, what is Its effect? 

11. Did respondents 1 and 2 exercise coercion and undue influence, as detail- 

ed In paragraph VII(6) of the petition, and if so, what is its effect? 

12. Did respondent No. 1 Incur the expenses detailed in paragraph 

VII (6) (a) (1) to (v) In relation to his election and if so, what is its 
effect 1 

13. Is para ‘B’ of the Return of Expenses lodged by respondent No. 1 mate- 

rially wrong and incorrect In material respects as detailed in para- 
graph vn(6)(a> (vll) to (xl)? If so, what is its effect? 

14. Is the Retym expenses, filed by respondent No. 2 wrong In material 

nartlculars. as detailed In paragraph Vll(6)(b), and it so, what Is Iti 
effect? 

Both the parties have adduced oral and documentary evidence in respect of 
their pleas and lengthy arguments were addressed to the Tribunal by the learned 
counsel on both sides. 


With a view to properly appreciate the evidence produced by both the partlea 
and to judge as to how far the parties have been able to substantiate the various 
pleas, it will be better to examine the facts of this case in details. The petitioner 
and the 28 respondents i.c. 29 candidates In all filed their nomination papers for 
the two seats i.e. General and the Reserved seat of this Double-Member Consti- 
tuency, and all the 29 were duly nominated. Respondents Nos. 17 to 28 withdrew 
from the contest on or before the last dote appointed for withdrawal leaving the 
petitioner and respondents Nos. 1 to Ifl to contest the election. The polling In 
the constituency took place from the 2nd of January, 1952 to the 2nd of Feb^ua^y^ 
1952, and the counting took place on the 14th of February, 1952, The various 
candidates polled the votes shown against them out of a total of 1,02,421 vallct 
voted polled: 


(1) Shrl Ratan Singh 

(2) Shri Devinder Singh 

(3) Shrl Mukhtar Singh 

(4) Shri Rup Lai 

(5) Shri Mchar Singh 

(6) Shri Anokh Singh 

(7) Shri' Sain Dass . 

(8) Shri Sikandar Lai 

(9) Shri Sadhu Ram 
(lo) Shri Bakhtawar Singh 


. (Petitioner) — 18,492 

. (Respondent No. 1) (General - Scat) — 19.429> 
. (Respondent No. 2) (Reserved Seat) — 16,439? 
. (Respondent No, 3) (General Seat)— 3,641 
. (Respondent No. 4) (General Seat)— 9,212: 

. (Respondent No. 5) (General Seat) — 1,32a’ 

. (Respondent No. 6) (Reserved Seat) — 2,464 
. Respondent No. 7) (General Seat) — 736 
. (Respondent No. 8) (General Scat) — 932 
. (Respondent No. 9) (General Scat) — 648 



6ec. 3] 


THE GAZETTE OF INDIA EXTRAORDINARY 


2395 


(11) Shri Bachltar Singh 

(12) Shri Sher Singh . 
C13) Shri Sohan Singh 
{14) Shri Wazir Singh 

(15) Shri Lall . 

(16) Shri Lai Chand . 

(17) Shri Labh Singh 


(Respondent No, to) (General Seat) — 2^023 
(Respondent No, ii) (General Scat) — 503 
(Respondent No. 12) Reserved Scat)— 15,907 
(Respondent No. 13) (General Seat) — 662 
(Respondeat No. 14) (Reserved Seat) — 6,100 
(Respondent No. 15) Reserved Scat) — 2,358 
(Respondent No. 16) Rsserved Seat) — i,55S 


From the above statement it will be clear that out of the 17 contestents, six 
Tvere for the reservecl seat and the remaining eleven for the general seat of the 
Constituency, Further it may be noted that the petitioner list to respondent 
No. 1 by a narrow margin of 837 votes only. According to the plea, taken up 
by respondent No, 1 at the time of producing evidence, votes, cast in favour of 
;Shri Sadhu Ram, respondent No. 8 and Shri Bachltar Singh, respondent No. 10, 
alleged to have been cast away votes, would amount to 932+2,023, total 2,955. 


I will now take up the Issues seriatim: 

Issue No. 1.^ — Objection has been raised with regard to Shri Mukhtar Singh, 
xespondent No, 1, that he is a Balmiki, professing Sikh religion which is not a 
Scheduled caste in the Punjab State, and that he gave a wrong declaration that 
I was a member of the Balmiki caste and thus eligible to stand from the re- 
j.crved sent. It has been further stated that he has described himself as a Sikh 
in all election posters and on that ground he was not entitled to be nominated 
lor the reserved scat of this constituency. No objection, however, was taken 
against his nomination before the Returning Officer but the petitioner is not de- 
barred from raising this point lor the first time in his election petition. 


It would be important to refer to the copy of the electoral roll of tha 
'Constituency with a view to find out the relevant entry with regard to Shri Mukhtar 
Smgh. This entry is a final and conclusive proof of the facts stated therein 
-especially for the following purposes; 

(a) That he is entitled to vole, 

(b) That he is entitled to offer himself as a candidate, and 

(c) That he is entitled to propose or second the nomination of any other 

candidate. 

I am clearly of the opinion that an Election Tribunal cannot go behind It and 
evidence cannot be led to < ontradict the contents of the said entry, inasmuch as 
Ihere is a separate procedure pi escribed for getting these entries amended, rectified 
or cancelled. It is a pity that none of the parties cared to put m a copy of this 
•ntry and the Tribunal had to send for It mo motto before passing final orders. 
The lelevant entry In the Electoral Roll for Dharamkot Town at page 50 reads as 
iollows: 


SI. No. H, No, Votir’s n'l na Pathor’a lui no Pro'esaion Oxsto Raligion 

1692 50 ) Mukhtar 9 ngh Bbagat Suigh Zmiindar Ilarij in Hindu 

This entry sets at rest the ciuestion of religion of Rc.spondcnt No. 2 which Is given 

4is Hindu and thus fulfils the requirement of para. 3 of the Constitution (Scheduled 
Castes) Order 1950. The po.sitiou taken up by Respondent No, 2 that ho Is a 

Hindu and net a Sikh is consistent with and borne out by this entry. Instead of 

giving his caste as Balmiki, the entry shows that he is Harijan which to all intents 
and purposes mean.s a member of Scheduled caste. He has made this more clear 
by giving a declaration at the time of filing his nomination paper that he is a 
Balmiki, Thus the paiticuiars given in the Electoral Roll coupled with the declara- 
tion would prime facie be a very strong evidence to prove that Respondent No. 2 
is a Balmiki professing Hindu religion. 

The question before the Tribunal i.s whether at the time of the nomination, 
i-scrutiny and election, Shii Mukhtar Singh was a Balmiki Hindu, thus belonging 
D a Scheduled caste or whether he was a Balmiki Sikh which is not a Scheduled 
caste according to the Constitution (Scheduled Castes) Order 1050, clauses (2) and 
<3) which run as under: 

(2) "Subject to the piovision of this Order, the castes, races or tribes, or 
parts of, or groups within, castes or tribes, specified in Parts I to 
XVI of the Schedule to this order shall, in relation to the States to 
which those Parts respectively relate, be deemed to be Scheduled 
Castes so far as regards members thereof resident in the localitlea 
fiPecifled in relation to them in those Parts of that Schedule”, 
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(3) Notwithstanding anything contained In paragraph 2, no person, who pro- 
fesses a religion different from Hinduism shall be deemed to bo a 
member of a Scheduled Caste; 

Provided that every member of the Ramdasl, Kabirpanthi, Mazhabi or Sik- 
ligar caste resident in Punjab or the Patiala and East Punjab States 
Union shaU, in relation to the State, be deemed to be a member of 
the Scheduled Castes whether he professes the Hindu or the Sikh 
religion. 

It may be stated that members of Balmikl or Chura castes at No. 7 and Mazbhl 
caste at No. 20. are shown to be the members of the Scheduled caste in part VII 
of the Schedule given below ihe above Order relating to Punjab. The petitioner 
gave a declaration at the time of the nomination that he was a Balmlki meaning 
thereby that he was a Balmiki Hindu, and thus qualified to offer himself as a 
candidate for the reserved seat which he could not do If he were a Balmikl Sikh. 
The petitioner stated in his petition that Shri Mukhtar Singh was a Balmikl Sikh 
and thus not qualified to ofi'er himself as a candidate for the reserved seat, but 
he has led evidence to show that Shri Mukhtar Singh was a Mazhabi Sikh. There 
Is no doubt that Shri Mukhtar Singh got enrolled In the army as a Mazhabi Sikh 
and in certain posters relating to his election he has been shown as a Sikh and 
In the First Information Report Ex. P.W. 33/A and In his statement before the 
Court in a criminal case, State Vs. Ram Chand Ex. P.W. 36/A, he has given his 
caste as Mazbhi Sikh. He has, however, clearly stated in his evidence before the 
Tribunal as H.W. 36 that he Is a Balmlki Hindu and does not believe in Sikhisn 
or in the 10 Gurus. The question of a religion of a man Is a matter of persona 
faith and cannot be the subject matter of an.y evidence of a third party. In view 
of his statement that at the time of nomination, scrutiny and election he was a 
Balmikl JJindu by faith and believed In Guru Balmlk J1 and did not' believe in 
Sikhism or in the 10 Gurus of Sikhs I think the position becomes very clear As 
a Mazbhi he could be a member of the Scheduled caste according to entry 
No. 20 of part (7) of the Schedule but It will serve no useful purpose to make a 
further sifting enquiry into this matter. Hinduism is a broad and general religion 
and all Sikhs were originally Hindus and became Sikhs because they believed in 
Bie 10 Gurus. The wearing of long keshas and beard is not a necessary and in- 
dispensable emblem of the Sikh religion as among the Sikhs there are Sehjdharls 
who are as good Sikhs as Kesha-dharis. People In rural areas mostly wear long 
keshas and beards according to their own peculiar mode of life and convenience 
and not a matter of faith. The word "Sikh’’ has not been defined in any of the- 
enactments relating to election. The only Statute attempting to give any such 
definition Is Sikh Gurdawaras Act wherein It Is laid down In section 2 ( 9 ) that: 

"Sikh means a person who professes the Sikh religion. If any question 
arises as to whether any person is or Is not a Sikh he shall be deemed 
respectively to be or not to be a Sikh according as he makes or re- 
fuse.s to make any such manner as the Local Government may have 
prescribed the following declaration: 

“I solemnly affirm that I am a Sikh and that I believe in the Guru 
Granth Sahib and that I believe in the 10 Gurus and that I have 
no other religion.” 

Thus the minimum qualification for being a Sikh is that he should be orepared 
to give a declaration as mentioned above, and there is no other outward or 
concrete test for the purpose of determination whether the person Is or not a Sikh 


In view of the clear declaration made by Shri Mukhtar Singh at the time of 
nomination and his unequivocal statement before the Tribunal that he Is not u 
Sikh and hp does not believe in the 10 Gurus and that he is a Balmiki Hindu I 
th’,nk the matter is clinched and no useful purpose will be served by discussing 
at length as to what is the effect of Shri Mukhtar Singh having given himself as 
a Mazhabi Sikh at the time of the enrolment in the army and in subsequent 
papers, i.e. the F'rSt Information and the statement before the Magi.strate referred 
to above. Slwi Mukhtar Singh has given satisfactory explanation that he hadi 
given his ca.ste as Mazhabi Sikh with a view to secure enlistment In the army 
which he could not do if he had shown himself as a Balmikl. He appears to have 
given his caste as Mazhabi to the police and as he was keeping long keshas and 
beard, it was nothing unusual that the police man wrote his caste as Mazbhi Sikh 
He made a statement to the Magistrate In the following words: 

"I told the accused that I was a Mazhabi by caste but did not state so 
before the police.” 
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Iti rural areas the words "Mazhabi" and "Mazhabl Sikh” are very often confused. 
For example R.W, Rakha Singh stated, in cross-examination; 

“By Mazhabis I mean Sikhs who are followers of Balmik Rishi. In our 
village there is no Mazhabl who believes in the 10 Gurus.” 

In view of the above discussion, I find Issue No. 1 in favour of the respondents 
and hold that the nomination papers of Shri Mukhtar Singh, respondent No, 2, 
were not defective and were thus properly accepted. 

Issues Nos. 2 ond 5.— These will be taken up together as the allegations, in the 
petition with regard to the nomination papers of Shri Sadhu Ram, re.spondent 
No, 8 and Shri Bachltar Singh, respondent No. 10, are similar. The petitioner’s 
case is that Shri Sadhu Rani, being a member of the firm of Rama Rice Associa- 
tion Moga and Wheat Association Moga, was on the date of the acceptance of the 
nominations in contract witli the State of Punjab for the supply of rice and for 
the supply of wheat respectively and was thus disqualified from the membership 
of the State Legislature under section 7(d) Chapter HI of Part II of the Repre- 
sentation of the People Act 19bl. Similarly the objection to the nomination of 
Shri Bachitar Singh, respondent No. 10, was to the effect that as he was in con- 
tract with the Punjab State for transport of wheat on the routes Smalsar to 

Moga and Smalsar to Kasubegu on the date of the acceptance of his nominations 

and was also disqualified from membership of the State Legislature vide section 

7(d). Chapter III, Part 11 of the Representation of the People Act, 1951. V/ith 
regard to these allegations in the petition both the respondents contented them- 
selves by making a reply in their written statements to the eftect that these allega- 
tions are not admitted and are denied. They further stated that anyway the alleged 
improper acceptance of the ncminations, If any, has not materially affected the result 
of the election and hence the objection Is meaningless. It Is significant to note that 
both the respondents at the time of filing their written statements, did not admit 
that Shn Sadhu Ram and Shri Bachltar Singh were in contract with the Punjab 
Government and that this in any manner entailed any disqualification for their being 
nominated as candidates for the Legislative Assembly. The petitioner, therefore, was 
put to proof and he has led both oral and documentary evidence to substantiate his 
allegalion^. After the evidence of the petitioner had been recorded, the respondents 
took a sudden sommer-sault and propounded the theory that the disqualification 
of Shri Sadhu Ram and Shn Bachltar Singh, on the basis of their being in con- 
tract with the State of Punjab for the supply of foodgraiiis and the performance 
of certain services, was well known in the constituency and that the votes cast 
In their favour should he considered to have been wa.sted b,y the electorate and 
labelled as “thrown away votes " The respondents led some oral evidence to this 
effect_wlth a view to prove their case regarding the theory of “thrown away votes." 
Respondent No. 1 made a statement as R.W. 34 that at the time of nomination 
papers he knew that Shri Sadhu Ram and Shri Bachitar Singh were in contract 
with the Government for the supply of foodgrains and the transport of wheat res- 
pectively, but he did not raise any objection against them in view of a mutual 
understanding arrived at between the parties on the date of scrutin.v at Feroze- 
pore. The position, taken up by respondent No. 1. is rather strange and unbe- 
lievable, Naturally there is a tendency on the part of candidates to object to 
the nomination papers of their rivals with a view to reduce the number of candi- 
date.s and to have the Held of election narrowed down between as few candidates 
as possible. This position is inconsistent with his reply in the written statement 
Inasmuch as In the written statement the allegations are denied At the time ol 
producing evidence the allegations are taken not only as an admitted fact but a 
fact so well known in the constituency that the votes, cast in favour of the two 
respondents, ere suggested to be thrown away votes. It Is difficult to reconcile 
the two inconsistent positions taken up by both the re.spondents. On one hand 
both the respondents say that the disqualification was so well known in the Con- 
stituency that the votes may be treated as "thrown away votes’’, while in the 
written siatements they should deny the existence of these contracts which would 
imply that they themselves had no knowledge of these whatsoever. 

In view of the position, taken up by the respondents at the time of producing 
their evidence, it may be taken for granted that the re.spondents admit that both 
Shri Sadhu Ram and Shri Bachitar Singh were disqualified frpm offering them- 
■selves as candidates from this constituency. The .statement of Shri Sadhu Ram, 
respondent No. 3. clearly show.s that he was a partner of Rama Rice Association 
Moga when he filed the nomination paners and that the said Association had 
entered into a contract with the Punjab State for the supply of husked rice before 
and during the days of election, and that this contract was still in force. He 
further stajed that he was a member of the Wheat Association Moga and that 
this Assocfp^'ion was in contract with the Punjab State for the supply of wheat 
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during the days of election. Similarly Shri Bachitar Singh as P.W. 6 has made a 
statement that: 

“During the days when he filed hia nomination papers, he was under con- 
trati with the Punjab Government for transport of wheat between 
various stations in Ferozepore District including Smalsar to Kasu Begu 
and Smalsar to Moga vide agreement Ex. P.W. 6/A, and that J:his 
agreement remained in force till 31st March, 1962.” 

Petitioner has led fuither evidence also to support the pleas under this head 
which need not be discussed. Suffice it to say that the Punjab State had under- 
taken to .secure an eQuitahJe distribution of foodgrain.s In the State, had entered 
into agreement with various Associations in the Districts and with a view to 
ensure an equitable distribution of foodgrains to deficit areas, the Punjab State 
had taken upon itself to transport these foodgrains and had employed Shri Bachi- 
tar Singh and other heavy load truck owners to transport the foodgrains on behalf 
of the State from one place to another. These contracts clearly fall within the 
definition of disqualification as laid down m section 7(d) of the Representation of 
the People Act, 1951. 

This Tribunal has already decided on the 2nd April, 1953, in the petition 
Shri Ram Chand Vs. Shri Wadhawa Ram, published in Gazette of Xndia Extraor- 
dinary dated April 17, 19.63, tc the effect that the supply and distribution of food- 
grains was a service undertaken by the Punjab Government and that any person 
who has any share or interest in a contract for the supply of such goods to or for 
the performance of any sei vices, undertaken by the State Government, was dis- 
qualified for being chosen as , and for being, a member of the Legislative Assembly 
of the Stale. In my opinion both Shri Sadhu Ram and Shri Bachitar Singh ara 
hit by the above disqualification and their nomination papers were imporperly 
accepted. 

The next question is whether the improper acceptance of the nomination papers 
of these two respondents have materially affected the result of the election or not. 

In the ca.se of an improper rejection of the nomination paper, there is a strong 
presumption in favour of the fact that the result of the election has been mate- 
rially affected, but in the case of improper acceptance of a nomination paper, 
there is no such pre.sumption and the onus lies on the petitioner to prove that 
the result of the election has been materially affected a,s a result of the improper 
acceptance of ihe noniinafion papers. It is difficult for the petitioner to prove this 
strictly by direct and first hand evidence because voters of the constituency, who 
have vo-^ed for the two respondents i.e. Shri Sadhu Ram and Shri Bachitar Singh, 
cannot be produced to state that in case Shri Sadhu Ram and Shr4 Bachitar Singh 
wore not in the field, end their nomination papers had been rejected, they would 
have voted for the petitioner. Such evidence is legally barred under the election 
law as it will Interfere with the secrecy of voting. There are reported cases both 
for and against the propo.sltion and no hard and fast rule has been laid for the 
determination of this que.stion. Every case has to be judged on its own merits 
and from all other attending circumstances In this case both Shri Sadhu Ram 
and Shri Bachitar Singh, as P.Ws. 5 and 6, have made statements that in case 
they were not in the field of election and ihelr nomination papers had been re- 
jected, the voters who have polled their votes in theV favour, would have surely 
supported the petit.oner Shii Ratan Singh. This evidence is more or les.s a gues.s 
or opinion which also cannot be legally accepted on its face value but cannot be 
summarily ruled out inasmuch as all the three i.e. the petitioner and respondents 
Nos. 8 and 10 are Commission Agents In Moga Mandi and wield lot of influence. 
It is naturally expected that voters of these two respondents would have gone in 
favour of the petitioner if re.i^pondenls No.s. 8 and 10 had been eliminated. The 
number of votes .secured by respondents Nos. 1 and 2, respectively is 19,429 and 
16,431. The number of votes, secured by the petitioner and the two respondents 
Nos. 8 and 10, are 18,492. 932 and 2023 respectively as stated above. Looking at 
the figures of votes, polled In favour of the several candidates, and the narrow 
margin between the voles secured by the petitioner and respondent No. 1, it is 
not too much to forestall that in case respondents Nos, 8 and 10 bad been elimi- 
nated, the petitioner might have succeeded in securing a considerable number of 
votes more in hi.s favour to compete successfully with respondent No. 1, 

Before completing the discussion on this aspect of the case, It will be better 
to take up the theory of “thrown away votes” as propounded by the re.spondents. 
It has already been stated above that the respondents did not take up this plea in 
the written statement and adopted this as an afterthought when confronted with 
the oral and documentary evidence with regard to the respondents Nos. 8 and 10, 
being in contract with the Sta+e of Punjab for the supply of goods and for thn 
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performance of services which entailed their disqualification. Though their dls- 
quallllcation, according to this belated plea, was too well known in the Ilaqa, they 
failed to mention this fact in their written statements which jvould show that a 
fact, which was too well known in the Ilaqa, was not known to the respondents 
themselves. This amounts to blowing hot and cold at the same time. 

With a view to etlabli.sh the plea of “thrown away votes” it is necessary to 
•how that the disquahiication was widely known and had been conveyed to the 
electorate by means of posters, pamphlets etc., as laid down in the following 
authorities cited on behalf of the petitioner; 

1. In ca.se reported in Sen and Poddar, election cases, page 790, Tayeduddla 
Ahmed Vs. Khurram Khan Pance and others it was held that: 

“Notice to voteis of candidate’s want of qualification, so as to render votes 
cast m his favour liable to be “thrown away*’ require: (a) greatest 
possible publicity by advertisement, atlixing at prominent places etc., 
and (b) evidence that voters voted m perverse manner, t.e., alter due 
notice.’* 

2. The following note at page 430 of the Law of election by Nanak Ghana 
Pandit also seems to be relevant. 

"If the disqualification of the returned candidate is not a patent fact, then 
the votes given to him, cannot be treated as merely thrown away and 
It Is only rail' and reasonable that the voters who gave those votco, 
enould get an opportunity of making a fresh choice.” 

In the present case there Is absolutely no evidence that any posters or leaflets 
■were issued t'l proclaim the dj.squaliflcatiori of the two respondents Nos. B and 10 
■to the electorate. 'The evidence of about a dozen ol witnc.sses of the locahty, 
’which is more or less of a partisan character that the disqualification of these two 
respondents was well known in the Ilaqa, cannot be accepted at its face value and 
Jn my opinion Is quite insufltcient to prove that the disquahiication was so patent 
or was made public in a manner to show that it was widely known in the Consti- 
tuency. No voteis have come forward to make a statement that they voted fo* 
these two respondents Ir.spite of the knowledge of their disqualification and so tnm 
votes cast m favour of these two respondents cannot be considered to have been 
thrown away, This view of m.ne is supported by the case reported at p.age U4!> 
gf Sen and Poddar S. Moola Singh Vs. Ch. Mangoo Ram and others in which it 
was laid down that; 

“Where voters voted for a candidate without knowledge of want of qualifl- 
cati:)n of to that candidate (which is not a patent one;, such vote* 
Bie valid ana csnnol be considered to have been “thrown away”. 

On behalf of the petitioner the case decided by the Bhagalpur Tribunal, reported 
In the Gaze.te of India Extraordinary at page 233 dated the 2nd February, 19,^3, 
was cited. The following exliact from this reported authority appearing at page 
.242, is relevant and may be read with advantage: 

“There is cliderence of opinion as to the affect of improper acceptance of a 
nomination paper. In Belgaun District (N.M.R.) case reported in 
jagat Naraiii, Vol, II, page 31, the Commissioners observed tliat there 
was a heavy onus on the petitioner to prove by affirmative evidence 
that ah or a large number of votes secured by the candidate whose 
nominatio.i paper had been improperly accepted would have gone to 
him. In Ag>'a District (N.M.R.) ca.se reported In Jagat Naraln. Vol. 
rV, page 4 it ha.s been observed that the Improper acceptance or re- 
fusal of a nomination paper is so grave an irregularity that the 
stiotigcst ana most conclusive proof tor rebuttal o( the presumption 
that the election has been materially affected will be required. Botn 
tneso cxti tnic views have been dissented from in the case of lloshiar- 
pur West General Constituency reported m Doabla’s Election Cases. 
Vol. 11, page 268. We respectfully agree with the view taken in this 
last case, l._ Be'e-aun District (N.M.R.) case itself, it has been men- 
tioned that ’he majority of the Commissioners were inclined to hold 
that “it would not he proper even to allow evidence to be adduced by 
the petitioner or anybody else to show that one or other of the can- 
didates would have got Mr. Lathe’s (the candidate,. whose nomination 
paper had been improperly accepted) votes or anv portion of them”. 
In our opinion, this view Is perfectly correct. Voters cannot coma 
forward to say that they had voted loi Kcaarnath Sinna ana mat ruey 
would have voted fo: the petitioner or any other candidate, if Kedar- 
nath Sinha had not been in the field because, m that case, the secrecy 
tof voting would be infringed and section 94 of the Act would stand 
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in the way. The parties, in this cape, have made an attempt to adduce 
some affirmative evidence on this point. P.W, 2 is the spn of Kedar- 
nath Slnha and he says that the votes secured by his father would 
have gone to the petitioner if his father had not been a candidate. 
The petitioner (P.W. 28) says that he would have got nU those votes 
If Kedarnath Sinha had not been a candidate. On the other hand,^ 
R.W.s. 10 and 21 have said that the votes secured by Kedarnath Slnha 
would have gone to the other Independent candidate and to respon* 
dent No. 1 if he had not been in the field. We think that this kind 
of evidence is inadmissible as they are more or less opinions and 
guesses wnich do not come within the classes of opinion which are 
I'elevanr under the Indian Evidence Act. That being so, no afflrma* 
tive evidence could be adduced by the petitioner to show that the 
votes, secured by Kedarnath Sinha, would have gone to him. Hence: 
it is Impossible to place an onus upon him which he cannot discharge. 

It is important to remembei that we have only to decide whether the result 
of the election has been materially affected and not whether the result 
of the election would have been altered if Kedarnath Slnha’s nomina- 
tion papers had not been improperly accepted. As held in the Hoshiar- 
pur West General Constituency case, “The question whether or not 
the result has been materially affected must always be a question of 
lact 10 be nttetniined on the facts of each particular case, and no 
fapt and hard rules for determining this can possibly be laid down." 
The Commissioner's have, however, said In that case that they had 
find whether ‘The result in all probability would have been difleren.^ 
If the nomination paper of a particular candidate had not been im- 
properly accepted. We feel that the words “in all probability’’ are 
rather strong. If the number of votes secured by the candidate, wnose 
nomination paper has been improperly accepted, is lower than the 
difference between the number of votes secured by the successful 
candidate and the candidate who has secured the next highest number 
of votes, it IS easy to find that the result has not been materially affect- 
ed. If, however, the number of votes secured by such a candidate 
Is higher than the difference just mentioned, it is impossible to foresee 
what the resu't would have been if that candidate had not been in the 
field. It will neither be possible to say that the result would actually 
have been the same or different nor that it would have been in all 
probability the same or different. In the Multan Division Towns 
Muhammadan Constituency case reported in Sen and Poddar’s election 
cases, page .‘197 which wa.s a case of improper rejec.tion of nomination 
paper, one of the grounds given for holding that the result of the 
election had been materially alfc cted, was that it was impossible to 
forsee what the result would have been if ihe nomination paper had 
not been improperly rejected. As wo have said, the same position 
arises in this case also because Kedarnath Sinha secured 903 votes 
whereas the difference between the votes secured by Trlbeni Kumar 
respondent No. 1, and the petitioner is that of 858 votes only. 

On a consideration of all the facts and circumstances mentioned above, we 
hold that the result of the election has been materially affected 
due to improper acceptance of nomination papers of respondent No. 3. 
We thus answer thi^. issue in the affirmative.” 

Applying the test laid down in the above mentioned authority and the other 
authorities, cited therein, it becomes abundantly clear that the result of the elec- 
tion would have been materially different from what it is now in case the two 
respondents Nos. 8 and 10 were not in the field. 

On behalf of the respondents, the attention of the Tribunal was drawn to a 
decision of the Election Tribunal of Vlndhya Pradesh published in Governrtjent of 
India Gazette Extraordinary dated the 5th of April, 19,53, at page 1063 This was 
cited in order to serve as an authority to hold that the result of election had not 
been materially affected by the improper acceptance of a nomination paper of a 
respondent. This case also deals with the theory of thrown away votes and th 
relevant portion at page 1008 may be read with advantage: 

“There is no satisfactory evidence to shov/ that the electorate, who are \ery 
backward in this area, had wide notice of the fact that Respondent 
No. 2 who was a leading and influential man of the Ilaqa had been 
convicted and sentenced to three years’ rigorous Imprisonment and 
fined. Even the knowledge of a conviction alone would not be proof 
of disqualification, as the law requires that such conviction must be 
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not Ices than two years (see section 7 of the R.P. Act, 1951). Man. 
Bahadur Singh (P.W 14) has deposed that he had knowledge of the 
conviction and sentence, but there is no other satisfactory evidence to- 
show that al] or majority of the electors had notice of this conviction, 
or that a wide publicity was given to it. We can well imagine that 
the agents of the rival candidates must have made capital out of this 
convicti.in of Respondent No. 2, but in the absence of any direct proof 
to that effect, such supposition cannot be the basis of our findings. 

According to the English Rulings quoted by the learned council for Res- 
pondent No. 1. the necessary Ingredients of the principle of the “votes, 
being thrown away” are wide publicity or notoriety. For instance 
in Scheduled's Parliamentary Election at pages 316 to 318 it is stated 
that votes ^iven for a disqualified candidate after notice, are thrown, 
away. Similarly in Roger’s on Election Vol. II at page 82, it is stated,. 
that an elector who, with actual knowledge, though without express 
notice of the fact of disquaUfleation, votes for a disqualified candi- 
date, throws away his votes. Reference has been made to the Judg- 
ment of Lord Denman C. J. in L. J. Q, B para. 201 where it is given, 
that “where the disqualification be of a sort of which notice is to be- 
presumed, none need expressly be given ” 

33. In the present case we find that there is an absence of proof of publicity 

or of knowledge of disqualification and the period of sentence, without 
which no question of disqualification would arise. The case of Lady’ 
Sandhurst, recorded in Queen’s Bench Division (1889) Vol. 23, page 79,. 
is easily distinguishable, because the disqualification in that case was- 
that the person elected was a woman, instead of a man, and this, 
matter was necessarily known to everyone. 

34, We may also mention that this plea of votes “thrown away” was never 

raised in the pleadings. On the other hand. In the written statement’ 
of Respondent No, 1, the fact of this disqualification was denied, (see- 
para. 6), 

For thees reasons we find that the contention of votes thrown away now- 
raised by learned counsel for respondent No. 1 cannot be sustained." 

While agreeing fully with the proposition laid down In connection with the 
thrown away votes’ In the ruling cited above, I am unable to agree with the- 
finding of the Tribunal to the effect that the result of the election had not been 
materially affected by the improper acceptance of the nomination paper in the 
case. The following paragraph from the report of this case may be cited with) 
advantage : 

“20. We may note that the evidence of speculative nature cannot be helpful, 
in the decision of this case. MueV of the evidence in this case,, 
however. Is of this nature. We need hardly add that an Election ’Tri- 
bunal can arrive at its conclusions and form the Judicial opinion; 
upon legal proof of the matters in issue. Conjecture cannot be a sub- 
stitute for legal proof. The provisions^ of the India Evidence Act apply 
in all respects to the trial of an election petition subject to the provi- 
sions of the R.P. Act, 1951. The standard of proof cannot be slacken- 
ed in favour of the party because the matters required to be proved 
happen to be very difficult to be proved. We shall certainly take In 
account all surrounding circumstances and form our opinion on legal 
evidence without being oblivious of the Imponderables implicit in such 
matters, but respectfully we have no hesitation In saying that we are 
not prepared to go so far as the Bhagalpur Tribunal suggests In the 
order published in the Gazette of India (extraordinary), dated the 2pd' 
February, 1953.” 

With due deference to the opinion of the learned Commissioners In this case with 
regard to their finding as to the material affect on the result of election I am In- 
clined to agree with the findings of the Election Tribunal of Bhagalpur, mentioned 
above, which I think is nearer the facts of the present case as brought out by the 
voting result and other attending clrcumstanceB of the case, 

Taking Into consideration, the total number of votes polled, the number of votes 
secured by the successful candidates, the petitioner and the various respondents 
and other clrcum.stances of the case, as brought out in the evidence of the parties, 
I am clearly of the view that the result of election in this case has been materially 
affected by the improper acceptance of the nomination papers of Shrl Sadhu Ram,. 
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respi.mdent No 8 and Shri Bachitar Singh, respondent No 10 At any rate I am 
clearly of the view that the result of Election would have been most probably 
^flerent from what it is now in case respondents Nos 8 and 10 were not m the 
field I would, therefore, find Issues Nos 2 and 5 in favour of the petitioner 


Issues Nos 3 and 4— These can be taken together as the point involved In 
similar Objection has been taken to the nomination paper of 
fahrl Mehar Singh, respondent No 4, on the ground that he chose “ears of com and 
sickle as his first preference symbol which should not have been chosen py res- 
pondent No 4 without the permission of the Returning Officer which respondent 
jNJo 4 did not obtJin Similarly objection has been taken to the nomination paper 
of Shri Rup Lai, respondent No J and Shn Lai Chand, respondent No 15. as 
both of them had chosen ' tree” as them first preference symbol which should 
not have been chosen by respondents Nos 3and 15 without the permission of 
the Returning Ofheer, which had not been obtained It is, therefore contended 
by the petitioner that the nomination papers of these respondents had been impro- 
perly accepted and on that account the result of the election has been materially 
affected Both these Issues were not very seriously pressed by the petitioner’s 
counsel at the time of argument It may be stated that the choice of symbol to 
be given by a petit oner in his nomination paper 'r more or less a matter of direc- 
tory procedure and not mandatory The symbols have to be allotted finally i 
the duly nominated candidates by the Returning Officer irrespective oi their cholca 
of symbols given in their nomination papers This would mean that s candidate 
may be allotted finally any symbol by the Returning Officer, even If he had not 
entered that symbol as a symbol of his choice Ai cording to rules a candidate has 
to enter three symbols m order of his preference with a view to enable the Return- 
ing Officer to allot anvone of these to him but the Returning Officer as stat^ 
above may not be able to accommodate his wishes and may allot him any symbol 
not Included even in the three symbols given by him The Election Commission. 
In this respect had Issued a circular to the Returning Officers for their guidanc* 
to the effect that nomination papers may not be rejected on the ground of giving 
one symbol In place of three as a choice of candidate This defect, on the ground 
of symbols, has been consideied as a technical defect of unsubstantial charactei 
and no nomination pager has to be reicted on that ground Under the circum- 
stances the nomination papers of Shn Mehai Singh respondent No 4 Shn RuD 
Lai respondent No 3 and Shn Lai Chand respondent No 15 weie not delective 
and were not Improperly accepted I would therefore, find Issues Nos 3 and 4 
against the petitioner 


T'isue No 5 — Petitioner has taken objection to the nomination paper of Shri 
Dovinder Singh respondent No 1 on the giound that he had chosen symbol “bow 
and arrow” for his first preference without the permission of the Returning Officer, 
and therefore his nomination paper ought to have been considered as intompleto 
and ought not to have been accented This Issue was not seriously pressed at the 
time of arguments and for reasons given In my finding on Issues Nos 3 and 4. the 
nomination papei of Shn Devinder Singh was quite hi order and was properly 
accepted 


Issue No 7 — This was not pressed by the petitioner and so is found agamst 
him 


Issue No 8 — Obiection has been taken 1o the four posters Issued by or on behalf 
of resnmdcnts Nos 1 and 2 In lonncetiou with their election propaganda on the 
ground that they did not bear on their faces the names and addresses of the 
Prinleis and Pub ishers there of and this according to netltioner constituted 
an illegal practice under section 125(1) which runs as follows 


“The following shall be deemed to be illegal practice for the purposes of 
this Act — 

(3) The issuing of any circular, placard or poster having a reference to 
the election which does not bear on its face the name and address 
of the printer and publisher thereof” 


These posters are 


“Bhari Jor Mela” 

“Sharomanl Akali Dal de chon nlshan Tir Kaman yad rakho” 
“Appeal” 

^ Ap da (ilmtl vote panth di amanat hal” 


Ex 

PW 

2/A 

Ex 

PW 

3/A 

Ex 

P W 

3/B 

Ex 

P W 

4/A 
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These are all in Gurmukhl and their English translation has been produced by 
P.W. 27 Giani Sant Singh and these translations have been marked as 
Exs. P.W. 2/A/2, P W. :i/A/2, P.W. 3/B/2, and P.W. 4/A/2, respectively. Poster 
Ex. P.W. 2/A was published at the Shankar Printing Press Moga, to which Shri Arjan 
Dev, P.W. 2, testified. This has been issued in the name of S. Mukhtar Singh, 
M.L A., Sant Karm Singh, and S. Tara Singh, President, Moga, and relates to a big 
gathering to be held on the 27th, 28fh and 29th of Mav 19.12 the name of the Press 
Is given at the face of the poster. Similarly posters Exs. P.W. 3/A and P.W. 3/Q 
were printed by the Hlra Printing Press, Moga, as deposed to by Shrl Mohlnder Singh* 
P.W. 3, and were issued by Shiromanl Akali Dal and seven named persona 
respec Lively, ine name oi the Pres., ana me pubii-sners are given in these 
posters. The poster, Ex. P.W. 4/ A was, according to the evidence of Shri Kartar 
Singh, P.W. 4, printed by the .Tagat Printing Press, Moga, by the members of 
the Akali Jatha, Chlrak. The name of the Press, i.e., Jagat Printing Press docs 
appear on the face of this poster also All these witnesses have also disclosed 
Ihe names of tha persons at whose Instance these posters were published and all’ 
these, except bear, at tbe face of the posters, the names of tne printing Press. 
In view of the above, even if all the formalities with regard to the issuing of 
thes; posters luid not been strictlv complied with a.s required bv Section 125 (.1) 
of the Representation of the People Act, 1951, i.e., the names and addresses nj' 
the Prlnter.s and Publishers of these posters do not aupear on the face of an these 
posters, It is to be considered if this will be a ground for declaring the election to 
be void under Section 100(2)(a) of the Representation of the People Act which!, 
runs as follows; 

“(2) Subject to the provisions of sub-section (3), if the Tribunal is of 
opinion — - 

(a) that the election of a returned candidate has been procured or 
induced, or the result of the election has been materially affect- 
ed, by any corrupt or illegal practice; the Tribunal shall declare 
the election of the returned candidate to be void”. 

It is to be seen whether the name of the press may be taken as the name 
of the printer and in case where the name of the publisher is not given whether 
the printer of a poster can be assumed to be publisher thereof. It is further 
also to be seen whether the omission, of the name of the printer or publisher, 
has affected the result of the election so as to bring it within the purview of 
section 100{2)(a) as reproduced above. In this connection the following remark 
at page 367 by Nanak Chand Pandit in his Law of Elections may be read with 
advantage : 

“The name of the press may be taken a.s the trade name of the printer; 
and by “comity and custom of tho printing trade” the printer or 
a pamphlet is assumed to be the publisher also. 

Where the omission of the name of the printer or publisher has not affect- 
ed the result of the election so as to bring it within the purview of 
section 100(2)(a) the election cannot be declared void on that 
account”. 

The petitioner has not led any evidence whatsoever to .show that even if these 
posters are to be tested strictly in accordance with the provision under section 
125(3) the election of the returned candidate or candidates has been procured or 
Induced or the result of the election has been materially affected by the omission 
to give the name of the printer or publisher in any of these posters. In view of 
the above I will find Issue No. 8 against the petitioner. 

Issue No. 9.— -This relates to tho objection of the petitioner contained in paras. 
VII(2) and (4) of the petition. Para. VII(2) raises the point that In all the 
posters and circulars issued for an on behalf of respondents Nos. 1 and 2, the 
Nishan of Khanda, Chakar and two Kirpans, which is a purely religious symbol' 
of Sikhs, was prominently published with a view to thereby induce the voters to 
believe that they will become or will be rendered an object of divine displeasure 

or spiritual censure if they did not vote for respondents Nos. 1 and 2 who were 

Panthlk candidates. Similarly In Para. No. VII(4) allegations have been made 
to the effect that respondents Nos. 1 and 2 arranged on the 20th of January, 
1952, a big Dewan at village Warah, Tehsil Zira wherein Sant Baba Dasaundha 

Singh, who canvassed and spoke for respondents Nos. 1 and 2, said to the con- 

gregation that one, who did not vote for the Panthlk candidates (respondents 1 
and 2) and will vote for others, will suffer from leprosy. 
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Taking first the allegations contained In Para. VII(2) it was contended on 
behalt ol the respondents that the Nlshan of Khanda, Chakar and two Kirpans, 
is not purely a rehgloua symbol of Sikhs and can be used on matters clearly secu- 
lar and even by Hindus. Some of the witnesses of the petitioner including Giani 
Sucha Singh P.W. 16 in cross-examination had to admit these although half 
hoartedly. It is a matter of common knowledge that some of the letter heads 
.of Sikh and Hindu gentlemen have these symbols embossed on them. 1 do not 
think the mere presence of the symbol of Khanda, Chakar and two Kirparis on 
these posters, is an appeal to the voters on the basis of religion and is meant to 
convey the sense that any person not voting in favour of Panthik candidates 
would be rendered an object of divine displeasure or spiritual censure. The evi- 
dence with regard to the allegations, contained in Para. VII (4), in my opinion, 
have not been established by any clear, cogent and consistent evidence, beyond 
reasonable doubt. At any rate, no systematic appeal on the grounds of rehglon 
appears to have been made In the constituency on behalf of responJeflts Nos. 1 
and 2 and I would, therefore find Issue No. 9 against the petitioner. 


Issue No, 10.^ — This relates to the allegations, contained in Para. VII(3) of the 
petition to the ellect that aU the posters and circulars, which were got printed 
and published by respondent No. 2 and were widely circulated throughout the 
constituency before and during the elections with the Intention of unduly in- 
hTuencing the voters to vote for respondents Nos. 1 and 2 on the ground of religiori 
alone and refraining them to vote for the petitioner, who sought election on be- 
half of a secular body like the Congres.s. In this connection objection is taken 
to the posters E.xs. P.W. 4/ A and P.W. 3/B which have been admittedly issued 
by Shri Devinder Singh, respondent. It may be noted that these posters were 
is.guGd on behalf of the Akali party or by the candidates of this party which, 
although communal, has been recognised as a party during the elections. In case 
they have to appeal to the voters, they have to do so in the name of the party to 
vote solidly for their candidates. This cannot be held to be objectionable as it 
does not fall within the mischief of “systematic appeal” on the basis of religion 
alone, It is a general exhortation to the voters of the constituency and particu- 
larly to the members of the Sikh community to vote solidly for the nominees of 
the Akali party so as to make it clear even to the Congress party that they are 
solidly behind the Pnnthlk party. As aptly remarked in PEPSU ease relating 
to the election of Shri Hukam Singh, Member Parliament, “we may not approve ■ 
■of the words actually used and say that It would have been better If these posters 
had been worded more carefully. Yet, taking all these matters Into consideration 
they canot be held to fall within the mischief of corrupt practice”. There Is, 
however, no material to hold that these posters affected the mind of anybody and 
that the appeal on religious matters, even if it be held to have 'been made by these 
Tjoaters, materially affected the result of the election. 

Poster Ex. P.W. 34/A has not been proved to hove been Issued by Master 
Tara Singh nor has it been shown on the record of the case that Master Tara 
-Singh had anything to do with the Akah party. In any ca.se from the evidence 
of the P.Ws, 6, 11, 12, 13 and 17, it is not established that these posters were dis- 
tributed or exhibited by or on behalf of respondents Nos. 1 and 2 or by anybody 
also with their connivance. There Is no evidence to the effect that such a poster 
was meant specifically for this constituency or particularly for respondents Nos. 1 
.and 2, and there is no satisfactory evidence to the effect that respondents Nos. 1 
and 2 or their agents distributed this poster to the voters or pasted the same on 
the w.alls In the Constituency. This poster appears to have been published in 
Amritsar and even if it was distributed in other constituencies It does not neces- 
sarily follow that it was distributed in this Constituency on such a scale that it will 
be called a systematic appeal on the ground of religion. The evidence of P.Ws. 13 
and 14, who .say that they were greatly influenced after reading this poster, is not 
of much Importance and does not matter any serious notice. My view is supported 
by the remarks of the learned Members of the Election Tribunal, Patiala. In case, 
Shri Sardul Singh Caveesher Versus Shri Hukum Singh and others, decided on 

12th of May, 1953, in which similar objections had been raised against the Elec- 

tion Propaganda done on behalf of re.sDopdents i and 2, the Akali Candidates for 
both the General and Reserve Seat of Parliament, by making systematic appeals on 
the ground of religion and exerchsing undue influence on the voters. After giving 
an exhaustive discussion of the various objectionable portions, it has been held 
in that case that this Propaganda did not offend the Election Law in any manner 
and although the Communal Spirit displayed in the Propaganda was not approv- 
ed. Following the principles laid down in the above ruling, I would, therefore, 

hold that the petitioner has failed to prove this Issue, and would therefore, find 
■this Issue against the petitioner. 
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Issue No. 11. — ^This Issue arises as a result of allegations contained In Para. 
No. VII(5) of the petition. The evidence produced by the petitioner in support of 
this is, besides being vague and Inconclusive, of partisan character. No reliance 
can be placed on the evidence of the witnesses produced in support of these alle- 
gations, The allegations of coercion and undue influence falling within the cate- 
gory of corrupt practice being by nature of a criminal charge, require a higher 
standard of proof. The evidence produced by the petitioner in support of the same 
is far from satisfactory and docs not come up to that standard. It is not difficult 
for influential people like the petitioner, who are out to fight out elections, to get 
hold of a few witnesses to make statements to the effect that they have been 
beaten and abused by the opposite party and then to gel a report of the occur- 
rence lodged with the police and manage to secure in some cases a medical certi- 
ficate about the injuries as weU. I have carefully perused the evidence produced 
by the petitioner in this connection and I am not satisfied with It. I would, 
therefore, find Issue No. 11 against the petitioner. 

Issues Nos. 12 and 13. — The learned counsel for the petitioner did not press 
these Issues at all and so these are decided against the petitioner. 

Issue No. 14. — The objection. In this Issue, relates to the employment of reS* 
pondent No. 2 of certain person as a Cleric and another as a messenger. The 
omission of respondent No, 2, to mention clearly in the relevant voucher whether 

ri Ranjlt Singh was a Cleric and whether Shri Kirpal Singh was a messenger, 
ro of no material affect, and the objection of the petitioner does not in any manner 
amount to any serious defect or a deliberate falsehood in the return of election 
expenses. At any rate this does not merit any serious notice. There is no mate- 
rial to justify the conclusion that the return of election expenses, filed by res- 
pondent No. 2, was materially wrong, I would, therefore, decide this Issue 
against the petitioner. 

In view of the above findings, I would accept this petition and declare the elec- 
tion to be wholly void with the re.sult that both the returned candidates, t.e., 
Shri Devlnder Singh, respondent No. 1 and Shri Mukhtar SIngb, respondent No. 2, 
will be unseated, 

As the election in this case is being avoided on account of the improper accept- 
ance of the nomination papers of the two respondents Nos. 8 and 10, to which 
no objection had been taken before the Returning Officer, and the petitioner had 
failed in almost all other issues relating to corrupt and illegal practices, I think, 
it will be in the interests of justice to direct that the parties In this case be left 
to bear their own costs, and I order accordingly 

The 2ith June. 1933 . 

(Sd.) P. N. Sachdeva, Advocate-Member, 
Election Tribunal. Ludhiana. 

Shri Rattan Singh Versus Shri Devlnder Singh etc, 

ORDER 

(Per Harbans Singh, Chairman) 

I have the advantage of discussing the variout>- Issues with my learned colleague 
Shri Parmanand Sachdeva, and of going through the order proposed by him. I 
am in respectful agreement with his findings on all Issues except Issues Nos. 2 
and 5. With all respect I find myself unable to agree with the findings on the 
last mentioned two Issues, 

2. It is not denied that Shri Sadhu Ram was a member of the Rice Association 
which was under contract with the Punjab Government, for the purchase of paddy 
and for getting the same husked and supplying the rice to the Government or to 
such other persons as may be directed by the Government. The various Tribunals 
have taken a conflicting view as regards the question whether such contracts fall 
jander section 7(d) of the Representation of the People Act or not. These autho- 
rities have been discussed in the judgment of this Tribunal in Case, Shri Ram 
Chand Versus, Shri Wadhawa Ram, reported in the Gazette of India Extraordi- 
nary dated the t9th of April, 1953, at page 1129. The view held by the Tribunal 

was that the procurement and fair distribution of foodgralns and other essential 
goods was a service undertaken b,y the State, and consequently the rice dealers 
working under this scheme would be carrying on services undertaken by the Gov- 
ernment and would thus come within the mischief of Section 7(d). In view of 

the evidence on the record and the view of the Law, taken by this Tribunal hi 

the case noted above, it is obvious that Shri Sadhu Ram was disqualified from 
standing as a member. 
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3. So far as Shri Bachltar Singh is concerned he was only under a contract 
for transporting wheat from Smalsar to Kasubegu and Smalsar to Moga It was 
argued by the learned counsel that this was not the type of the contract which 
could be hit by the provisions of Section 7(d) because Shri Bachltar Singh was 
In no way performing any service which had been -indertaken by the State, but; 
was engaged in carrying on certain work, ancillary to the main service so under- 
taken. Argument of the opposite side, however, is that ‘supply of wheat was a 
service undertaken by the Government and it was as a part of that service that 
wheat had to be transported from various Mandis to the Central godowns at 
Moga and If, instead of doing this transport business itself, the State Govern- 
ment entrusted that work to somebody else to do under contract, such a person 
would be treated as under contract to perform the services undertaken by the 
State. Though I do entertain some doubts as to whether such contracts strictly 
fall under Section 7(d) or not, yet it is not necessary to go into thi.s question In 
detail in the Ught of the view that I take about the material effect of the accept- 
ance of the nomination papers of Shri Bachltar Singh and Shri Sadhu Ram, even 
if it he taken that the same were wrongly accepted. 

4. Clause (c) of Sub-Section (1) of Section 100 Is in the following term; 

(c) that the re.sult of the election has been materially affected by the Impro- 
per acceptance or rejection of any nomination. 

It is clear that for an election to bo declared wholly void, It Is not only necessi 
to prove that a nomination paper was rejected or accepted Improperly but the peti- 
tioner has also to prove that the wrongful acceptance or rejection has materially 
affected the result of the election. The effect of this provision was discussed at 
length by .Jaipur Tribunal in case. Pandit Harish Chandra Versus Raja Man 
Singh and others, notified In the Gazette of India Extraordinary, dated April 24f 
1953. Referring to the decision of Bikaner Tribunal reported in Rajasthan 
Gazette Extraordinary, dated February 1, 1953, page 985, the following observa- 
tions were quoted with approval: 

“It follows from the trend of the judgments of the various Tribunals, which 
we have had the advantage to go through very carefully, that It be- 
comes a question of fact in each case depending upon the evidence 
led by the parties, whether this presumption has been rebutfed or 
not. To hold otherwise would be to replace the provisions of sectionr 
I00(I)(c) of the Representation of the People Act, 1951, with our own 
which the Legislature never Intended. A contrary view appears to 
have been taken by the Lucknow Tribunal in the case of Brijnaresh 

Singh Versus Hon’ble Th'akur Hukum. Singh and others which 

has come to a conclusion that in the rase of improper rejection of a 
nomination paper, it Is impossible to prove that the result of the elec- 
tion has or has not been materially affected. It has further held that 
the condition precedent to the declaration of the election as void, 
mentioned In clau.se (c) of Sub-Section (1) of Section 100 of the Repre- 
sentation of People Act, 1951, is not only superfluous, but is incapable 
of fulfilment, and as such an improper rejection pjf a nomination 
paper wholly avoids the electton- In view of the interpretation put 
by this Tribunal, It has been suggested that the Legislature should 
take an early opportunity to remove all doubts b.y amending Section 
100(1 )(c) of the Act. With all due respect, we are unable to agree 
with this view as the words of Section 100(l)(c) do not go so far 
as to convey this Idea”. 

5. The Jaipur Tribunal came to the conclusion that the words of Section 100(1) (c)] 
would Indicate that even In ca.se of improper rejection, material effect is to be 
proved but that in view of the consensus of opinion of the various Tribunals and 
election Commissions since 192! an initial presump|ion does arise on the principle 
of stare dedsis and 11 requires strong and convincing evidence to rebut It, The 
ratio decidendi of all such cases, which raise a presumption in case of Imprope- 
rejection, is that by the rejection of the nomination paper, the entire electorate S 
deprived of an opportunity of exercising their franchise in favour of a candidate of 
their own choice. It is because of this obvious .consequence resulting from the im- 
proper rejection that the Tribunals raised a presumption that the result was 
materially affected unless it was shown otherwise. Such a presumption can never 
arise in case of a wrongful acceptance and one should be very reluctant to raise 
any such presumptions or come to a finding that the result has been materially 
affeced, on mere conjectures or, possibilities because “the setting aside of an elec- 
tion is a very serious matter as a good deal of time and money, which Is spent. 
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is spent Lnvain”, In the present case the votes obtained by the relevant candidates 
were as follows: — ■ 

1. Shri Devinder Singh ... ■■■ 19,429 

2. Shrl Ratan Singh ... 18,492 

,3. Shri Bachitar Singh 2,023 

4. Shri Sadhu Ram ... ■■■ 932 


These were the four rival of the candidates for the General Seat, out of whom 
Shri Sadhu Ram and Shri Bachitar Singh must be taken to be disqualified. The 
difference of votes, polled by Shri Devinder Singh and Shri Ratan Singh was 937. 
Evidence was led on behalf of the petitioner, Shri Rattan Singh, that had Shri 
Sadhu Ram and Shri Bachitar Singh been not in the field, the voters, who had 
supported him, would have cast their votes in favour of the petitioner and thus the 
votes, polled by him would have exceeded those polled by Shri _ Devinder Singh 
and the result of the election would thus have been affected. This evidence is of 
a very vague type. Shri Sadhu Ram stated that in case his nomination papers had 
been rejected and he was not In the field, he and his supporters would have sup- 
ported the candidature of the petitioner. He had no Idea wherefrom he secured 
his 932 votes but he believed that “those of us working in Mandi at Moga would 
have supported Shri Ratan Singh because he also belongs to Moga Mandi”. A 
similar type of statement was given by Shri Bachitar Singh. He stated that he 
must have got more voles from Moga proper and that If he had not been in the 
field he and his supporters would have supported the petitioner. There is evidence 
on ihe record indicating that Shri Sadhu Ram was a Jan Sangh Candidate and 
Jan Sangh candidates were opposed to the Congress. They normally joined hands 
with any other party but the Congress and it is to be noted that the petitioner 
was a Congress nominee. The statement of Shri Sadhu Ram that he and his 
supporters would have supported the petitioner, cannot, therefore, inspire con- 
fidence. In any case the evidence of both these witnesses is too vague and cannot 
be given much weight. They are not even sure wherefrom they got the maximum 
support and it is improper to draw any inference from their statements as to 
whether the vote.s cast in their favour or a major portion thereof would have gone 
to the petitioner, and in fact my learned colleague djd not relv on this evidence In 
coming to the finding that the result has been materially affected. 

6 . The sum and substance of the arguments, which have appealed to my learned 
colleague, is that where the total number of votes, polled by the candidate, whoso 
nomination paper was Improperly accepted, exceeds the difference between the 
successful candidate and the next rival candidate, it must be presumed that the 
result oC the election has materially been allccted. This Is the principle laid down 
in the Bhagalpur case which has been relied upon. 

7. One of the earliest case on the point is the Bclgaum District (N.M.R.) case 
reported in Hammond’s Indian Election Cases, Volume II, at page 45, as under: 

“The votes recorded for the different candidates were as follows; 


1. Mr. Dalvl ... ... 8.661 

2. Mr. Angadl ... ... 7,157 

3. Mr. Chikodi ... ... 6.670 

4. Mr, Lathe ... ... 4 , 917 ” 


The first two were declared elected and the contention was that the nomination 
paper of Mr, Lathe was wrongly accepted and if he had not been In the field the 
result would have been materially affected. The learned Commissioners in that 
case, at pages 47 and 48. after bringing out the distinction between the case of im- 
proper rejection and acceptance, made the following observations: 

“The votes given to Mr. Lathe might have been given to Mr. Chikodi. if 
Mr, Lathe’s nomination had not been accepted by the returning officer 
but on the other hand they might have been given to either of the' 
two Returned Candidates. Under these circumstances the Commis- 
sioners think that onus rests very heavily on the petitioner of proving 
by affirmative evidence that all or large number of Mr. Lathe’s votes 

would have come to Mr, Chikodi It was contended that 

the difference between Mr. Chikodi and the second returned candidate 
Mr. Angadl was only 481. it should be presumed that Mr. Chikodi 
would have been able to get more than that number and that this 
was enough to shift the onus on to the respondents of proving that 
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the result of the election was not materially affected the? 

netltioner must satisfy the Tribunal that the result of the election 

was as a fact materially affected not merely that it might 

have been so affected." 

8. On the.se findings the Commissioners held that the result was not materially 
affected. In the Bhagalpur case reliance was mainly placed on Hoshiarpur West 
General case, Shrl Moola Singh Verms Shrl Mangoo Ram and others, reported 
in Doabia Indian Election Cases. Volume 11, page 268, and on an observation made 
by the Commissioners in Belgaum District (N.M.R.) case, referred to above. The 
observation relied upon was as follows: 

“'Majority of the Commissioners were Inclined to hold that it would not be 
proper to allow evidence to be adduced by the petitioner or anybody 
else to show that one or other of the candidates would have got 
Mr. Lathe’s votes or any of them.” 

From this. It is inferred by the Tribunal in Bhagalpur case that no evidence can 
be led to show to whom the votes of the disquallfled person would have gone, and 
because such evidence cannot be led, it was considered proper to give a flndlng 
of the result having been materially affected, merely on the suggestion that the 
result was likely to have been materially affected. The very next few lines in the 
judgment In Belgaum case, however, make It clear as to the ground on which 
the majority of the Commissioners were Inclined to take the view stated above and 
these are as follows; , 

"They think that Mr. Lathe’s disqualification was a patent fact to which the 
electorate must be held in law to have been aware. The electors were 
aware that Mr. Lathe was a member of the Legislative Assembly.” 

It Is obvious, therefore, that the learned Commissioners in Belgaum Case were 
thinking of the principle of “thrown away" votes rather than of any difficulty much 
less impos.siblllty In adducing affirmative evidence to show that the votes, secured 
by the disqualified person, would have gone to somebody else. In Bhagalpur case 
It was observed as follows: 

"That being so, no affirmative evidence could be adduced by the petitioner 
to show that the votes secured by Kedarnath Sinha would have gone 
to him. Hence It Is impossible to place an onus upon him which he 
cannot discharge " 

9. With all respect I cannot agree with the above observation, In the first 
Instance, as discussed above, the basis for drawing this inference was an observation 
made in Belgaum's N.M.R. case which was not taken In Its proper context; and 
secondly the mere fact that it is difficult to discharge the onus of showing that the 
result has been materially affected, is no ground for ignoring the express words of 
the statute, or for raising a presumption, unwarranted by evidence, that the result 
must have been affected. 

10. There is again some difference of opinion as to what Is the meaning of the 
“result" having been "materially affected”. 

11. In Bellary M,R. case “S, Abdul Razack Sahib Bahadur Versus Hajea 
Mohammad Ismail” reported In Doabia’s Indian Election Cases, Volume I, at 
page 169, following the views expressed in Ganesh Krishna Versus Mandevarao, 
case reported In J. N. Volume III, at page 186 it was observed as follows; 

"the words ‘the result of the election’ meant the names of the candidates 
In the order of the poll with the number of votes polled for each and 
they Interpreted the words ‘materially affected' to mean that the 
majority of the returned candidates would, have been materially re- 
duced, It is conceded, I t'.rink, that In order to prove that the result 
of the election was materially affected It Is not necessary to prove that 
the successful candidate would not have been elected but for the 
practice found to have been corrupt and that it is sufficient if 11 is 
proved that his majority would have been substantially reduced.” 

This Is rather an extreme view and would mean that even where the difference 
between the votes polled by the successful candidates and the next rival candidate 
is greater than the number of votes polled by the disqualified candidate, the result 
might be said to have been materially affected. But even In Bellarey’s case the 
Commissioners held that In any case it must be proved by positive evidence that 
the majority of the votes polled by the successful candidate would have been 
substantially reduced. Inspite of the fact that the method of voting, adopted In 
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that election made it Impossible for the petitioner to show how the votes xmprioperly 
cast were polled, yet the Commissioners held that the petitioner must be held to 
have failed to establish that the result was materially affected. Incidentally this 
View runs counter to the view taken by the Bhagalpur Tribunal that the impossi- 
bility of furnishing proof would be a good ground for raising a presumption that 
the result has been materially affected. 

12. The exact meaning of the words “result" and “materially affected" were 
not directly discussed in Hoshiarpur case, but It was ob.served as follows; 

“The question whether or not the result has been materially allected must 
always be a question of fact to be determined on the facts of each 
particular case and no fast and hard rules for determining this can 
possibly be laid down What is required is that the Commissioners 
must on the materia) on the record and the surrounding circumstances 
come to the conctusior. that by the improper acceptance of the nomina- 
tion paper of a particular candidate the result in all probability 
would have been different.” 

13. The use of the words “in all probability” was not approved by Bhagalpur 
Tribunal. The view taken by the later was that except In one solitary case, where 
tl votes polled by the disqualified candidate are less than the difference between 
tl successful candidate and the next rival candidate, it must be presumed that 
the result has been materially affected. The relevant observations are as follows: 

“If the number of votes securecl by the candidate whose nomination paper 
has been improperly accepted i.s lower than the difference between the 
number of votes secured by the .successful candidate and the candidate 
who has secured the next highe.st number of votes, it is easy to find 
the result has not been materially allected. If, however, the number 
of votes secured by such a candidate is higher than the difference Just 
mentioned, it is impossible to foresee what the result would have been 
if that candidate had not been in the field. It will neither be possible 
to say that the result would actually have been the same or different 
nor that it would have been in all probability the same or different. ’’ 

■However, there is no warrantee in the decided cases for raising any such pre- 
sumption, in case of wrongful acceptance and to do so would be oppo.sed to the 
very wordings of the Act. If this view were to be accepted we shall have to read 
clause (c) of Section 100 as containing the words; 

“The result of the election might have been materially affected." 

Instead of the existing words, viz., 

“The result of the election has been materially affected." 

The words used in this Sub-clause clearly place the burden of proving that the 
result has been affected on the petitioner but if Bhagalpur view is accepted, then 
the burden is on the successful candidate to show that the result has not been 
materially affected; because where the votes polled by the disqualified candidate 
are less than the difference between those polled by him and the next candidate, 
it is positively established that the result could not have been materially affected 
^ ignd in all other cases the petitioner need not prove anything because the presump- 
tion is sought to be raised in his favour and it is for the respondent to prove 
that the result has not been affected. 

14. Vlndhya Pradesh Tribunal, in Shri Udainath Singh Versus Shri Jagat Bahadur 

Singh, reported in the Gazette of India Extraordinary Part II dated April 5, 1963, 
did not agree with the view taken in Bhagalpur case. In paragraphs 17 and 18 of 
the Order of the Vindhya Pradesh Tribunal, Patna West (N.M.R.) Hammond’s 
Election case at page 533 was discussed where it was held: 

“that the result of the election cannot be said to be materially affected 

unless the Irregularities actually turned the scale in favour of the re- 
turned candidate.” 

It was also observed : 

“In England it was once held on the authority of Hackney case that the 

result of the election should be held to be materially affected for the 

reasons as have been referred to in the Bellarey M. R. case already 
adverted to. But later this view was dissented from.” 
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15. Bengal Legislative Council case (R, B. S. N. Slnha Versus D. A. Rol and. 

others) reported at page 368 of Doabia’s Indian Election Cases (1935 — 1950, 
Volume II), was also referred to wherein Patna West N.M.R. case finds full supporl ^ 
It was pointed out that the difference between the Ballot Act 1872 and Indlay 
enactments have sometime been overlooked in earlier cases, ' 

16. In paragraph 19, it is further observed: 

“We arc, therefore, of the opinion that the petitioner must prove In this 
case that respondent No, 1 would not have succeeded In the election 
if the disqualified candidate, respondent No. 2, was not in the field. 
In other words It this is not proved by legal materials on the record 
and due consideration of relevant circumstances, we would be unable 
to hold that the result of the election was materially affected in this 
case.” 

The evidence led in that case was more or less of the same type as In this case 
and It was held that this evidence was of a speculative nature and could not be 
helpful In the decision of the case. It was further observed: 

“The standard of proof cannot be slackened In favour of the party because 
the matters required to be proved happen to be very difficult to L 
proved. Wa shall certainly take in account all surrounding circum- 


stances and form our opinion on legal evidence but respe™‘'’il- 

ly we have no hesitation in saying that we are not prepared to so 
far as the Bhagalpur Tribunal suggests According to this 


decision, because it is impossible for a petitioner to discharge the onus 
placed upon him. It should be deemed to have been discharged, for 
the law cannot expect the performance of the Impossible, Firstly it 
cannot be postulated that .such task was impossible, Secondly, how- 
.soever, difficult it may be a matter has to be proved legally in a Court 
of Law by such direct or circumstantial evidence as may be available.” 

17. With all respect I feel that the view taken by the Vlndhya Pradesh 
Tribunal, as given above, Ls the only correct view to be taken of the law. Even In 
Hoshlarpur case (referred to above) the Commissioners did not merely presume 
from the difference of the votes that the result must have been affected but the 
evidence on the record was actually taken into consideration and It was observed 
as follows; 

“We have the admission of respondent No, 1 (Ch. Mangu Ram) in cross- 
examination that all the votes cast in favour of Ch. Mehar Chand, the 
disqualified candidate were entirely due to his having been given 
Congress Ticket, and that if S. Mula Singh had secured the Congress 
Ticket the votes cast In favour of Ch. Mehar Chand would have gone 
to him, Further, S. Mula Singh had, in 1937 elections, been given 
the Congress Ticket and in all probability if Ch. Mehar Chand’s dis- 
qualification had been known he would have secured the congress 
nomination for the reserved seat and as such there can be no doubt 
that the re.sult of the election would have been different.” 

18. In the present ca.se the only material from which any inference can be 
drawn is as follows: 

(1) That the difference between the votes of Shrl Devlnder Singh and Shrl 

Ratan Singh was 937 and the votes, cast by the two disqualified^ 
candidates, were 932 by Shri Sadhu Ram and 2023 by ShB 
Bachitar Singh. 

(2) Statement by Shrl Sadhu Ram as follows: 

“I have no idea wherefrom I secured my 932 votes but those of us working 
In Mandi at Moga would have supported Shrl Ratan Singh because 
he also belongs to Moga Mandi.” 
and (3) Statement by Shri Bachitar Singh as follows: 

“I must have got more votes from Moga proper and If I had not bei n 
the field I and my supporters would have supported the petitioner 

19. As against this there are following circumstances going against the likelihood 
of the result having been affected: 

(a) That Shri Sadhu Ram was a Jan Sangh Candidate and Jan Sangh wa" 
opposed to the Congress and Shrl Ratan Singh was a Congres 
nomineee, and consequently voters who supported Shri Sadhu Ram 
were not likely to support the petitioner and the statement of Shrl 
Sadhu Ram that he and his supporters would have voted for the 
petitioner seems to be incorrect, 
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(b) In any case, according to Form ‘14’ wherein the valid baUot papers, re- 

covered from the ballot boxes of different candidates from the various 
booths have been given (which was sent for by the Tribunal for 
perusal) indicates that from 23 polling booths In Moga Town he 
secured only 297 votes. 

(c) Although Shri BachItar Singh claimed to have more votes from Moga 

proper, yet a reference to Form ‘14’ indicates that from 23 poUing 
booths at Moga he got only 121 votes In all. 

20. From the above material it is clear that hardly any reliance can be placed 
on the statements of Shri Sadhu Ram and Shri Bachitar Singh and even if their 
statements, that those from Moga Mandi would have voted for the petitioner are 
accepted at their face value, that would only make an addition of 418 votes to 
those polled by Shri Rattan Singh and would not have therefore, materially affected 
the result of the election. But, as I have stated above, the evidence of Shri 
Bachitar Singh and Shri Sadhu Ram and others, is of purely a conjectural nature 

and is absolutely of no use for drawing any inference or even for saying 

"that in all probability the result would have been affected”. 

■ 21, I am, therefore, of the view that the weight of the decided cases is deflnite- 
’v tn favour of treating a wrongful acceptance on an entirely different basis from 
a wrongful rejection and the presumption that has come to be raised in favour of 
the result having been materially affected in case of a wrongful rejection, more 
on a principle of stare decisi.s, cannot be raised and should not take the place 

of rmative proof in case of wrongful acceptance. There i.s no authority for the 

proposition that if the total number of votes polled by the di.squalifled candidate or 
candidates exceed the difference between the successful and the next rival 
candidate, a presumption must arise that the result has been materially affected. 
Bhagalpur case is the only one which seeks to lay down this proposition and with 
all respect the same Is based on Incorrect Inferences and on observation.s which 
have not been taken in their proper context. The view taken in the Belgaum's 
case, Hoshlarpur case and Vindhya Pradesh case, as discussed above, that there 
must be positive proof of ihe result having been affected, is the only correct view 
and I respectfully follow the obseivatlons and ihe principle laid down in the 
Vindhya Pradesh Tribunal, and hold that the result has not been materially affect- 
ed by the wrongful acceptance of the nomination papers of Shri Sadhu Ram and 
JShri Bachitar Singh. Here I may also point out that in the matter of setting aside 
election, the weighty observations of Baron Martin In the Warrington case 
cited in 1920 Calcutta page 669 at page 670 must not be lost sight oh 

"I adhere” said Baron Martin in the Warrington case "to what Willies, J., 

said at Lichfield that a Judge, to upset an election, ought to be satis- 
fied beyond all doubt, that the election was altogether void, and that 

the return of a member is a serious matter and not to be lightly set 

aside”. 

22. In the light of the view taken by me above, it is not necessary tn discuss 
in detail the argument raised by the learned counsel for the respondent that the 
votes polled in favour of the two dl-squaiifled candidates should be treated as 
‘‘thrown away votes” because the disqualifications from which they suffered were 
well known in the Constituency. However, I am of the view that there is a good 
deal of force in this argument as well, 

23. The Constituency consists of Dharamkot-Moga and the surrounding llages. 
According to the evidence of Shri Arjan Singh, District Food Controller, Shri 
Sadhu Ram was in contract with the Punjab Government long before the date of 
the nomination and the .same was the case with Bachitar Singh, who got the 
contract for transport, after open tenders had been duly Invited. The fact of 
transport of wheat in open trucks from Smalsar to Kasu Begu may not possibly be 
known to the voters in the Dharamkot-Moga Constituency but .so far as transport 
of wheat from Smalsar to Moga Store Houses is concerned that could not remain 
a secret from the people in general and particularly those of Moga and surrounding 
ar- ■ with whom Shri Bachitar Singh or Shri Sadhu Ram could be expected to 
hi _ had influence. The fact of Shri Sadhu Ram dealing in rice as a member of 
Rice Association and Shri Bachitar Singh transporting Government wheat was a 
patent fact and was not of a type which could not be known to people, and, there- 
fore. would be treated on a different basis than a latent disqualification, c.g., being 
’^"'low the age of 2S as was the case in Tangail South Muhammaden Rural Con- 

tuency reported in Sen and Poddar at page 790. These disqualifications of 
Sadhu Ram and Bachitar Singh were more of fhe t.ype of one in Bel gaum Case, 
where the Candidate was a member of the legislature. 
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24. Some 21 witnesses were produced on behalf of the respondents from 
various villages and ditferent walks of life including Shri Devinder Singh himself 
all of whom stated that the fact of Shri Sadhu Ram being a member of the Rice 
Association and Shri Bachitar Singh being under contract for transport of wheat 
was generally known. Shri Sain Dass R.W, 17 was a Jan Sangh candidate Iromi 
the reserved seat while Shri Sadhu Ram was a Jan Sangh candidate from the 
reserved seat and he definitely deposed to the effect that he and other electors^ 
fully knew about Shri Sadhu Ram being m contract with the Government and the 
same thing was known about Shri Bachitar Singh. The mere fact that neither 
of the two contesting respondents raised the objection at the time of scrutiny that 
Shri Sadhu Ram and Shri Bachitar Singh were disqualified, is of no importance. 
Admittedly even the petitioner did not raise this objection and in fact they may 
have all been in doubt about the legal position as the question whether such con- 
tracts did amount to a disqualification or not was far from clear because, as stated 
above, even some of the Election Tribunals have held that such contracts do not 
entail disqualification. Shri Bachitar Singh as his own witness admitted In cross- 
examination that even upto date he did not consider that his being engaged in 
transport of wheat was a disqualification. 

25. Reference was made to the fact that in the written statement the respondent 
denied the factum of Shri Sadhu Ram and Shri Bachitar Singh being under con- 
tract with the Government and, therefore, disqualified. The relevant paragraph In, 
the petition namely paragraph VI Sub-paragraphs (2) and (6) contained an allega- 
tion of fact that Shri Sadhu Ram and Shri Bachitar Singh were engaged 
members of the Rice Association and transport respectively as well as the 1 
effect of such contract was that they were disqualified. In the reply all that was staiea 
was that the correctness of these relevant paragraphs was not admitted and was 
denied. This reply of the respondents, therefore, does not necessarily imply the 
denial of the factum of these two persons being engaged as alleged. Apparently 
It is for this reason that when the respondents were in the witness box they were not 
confronted with thi.s so called contradictory position In the written statement. In 
evidence, right from the beginning the position taken up by the respondent was 
that the fact of Shri Sadhu Ram and Shri Bachitar Singh being In contract with 
the Government was well known. 

20. For the reasons given above, I would hold under Issues Nos. 2 and 5 that 
although Shri Sachu Ram and Shri Bachitar Singh, being under contract with 
the appropriate Government, were disqualified to stand as candidates under 
Section 7(d) of the Representation of the People Act, 1951, and their nomlnatforf 
papers were Improperly accepted, yet I hold that this wrongful acceptance of their 
nomination papers has not materially affected the result of the election. In view 
of these finding.^ and the findings, given on other Issues by my learned colleague, 
with which I concur, this petition must fail and the same is dismissed. 

In the circumstances of the case, however, I would leave the parties to bear 
their own costs. 


The 24th June, 195.1, 


(Sd.) Harbans Singh, Chairman, 

Election Tribunal, Ludhiana. 


Shri Ratan Singh Vs. Shri Devinder Singh, 

ORDER 

(Per Hans Raj Khanna, Judicial Member). 

I respectfully agree with the Order proposed by my learned colleague, Shri 
Parmanand Saendeva I may, however, add a few words with regard to points 
raised in Issues Nos. 2 and 6. 

Shri Sadhu Ram, respondent No. 8, was a partner of Rama Rice Association 
at the time when he filed the nomination papers and on the date of scrutiny. The 
Rama Rice Association Moga haa entered Into a contract with the Punjab GoVerit 
ment for supply of rice both before and during the days of election. Shri Sad 
Ram was also a member of the Wheat Association Moga during the days of election 
and the aforesaid Association during those days was under a contract with the 
Punjab Government for the supply of wheat. In view of these facts and In view 
of the dictum laid down In the case Shri Ram Chand Vs. Shri Wadhawa Ram, 
decided by the Tribunal, Shri Sadhu Ram must be held to be disqualified fo^ 
being chosen to the Punjab Legislative Assembly. I, therefore, hold that the" 
norrinatlon papers of Shri Sadhu Ram were Improperly accepted. 
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Shrl Bafihitar Singh as P.W, 6 stated that during the days of election he was 
under a contract with the Punjab Government for transport of wheat between 
various Stations in Ferozepore District Including Smalsar to Kasu Begu and 
Smals ir to Moga. Ex. P.W. 6/A is the original contract entered into by Shri 
Bachltf.’- Singh with the Punjab Government through the District Food Controller. 
The petitioner also produced P.W. 9. Shri Arjan Singh, District Food Controller, 
who corroborated the statemeni of Shri Bachltar Singh. Shri Arjan Singh also 
added that the contract, entered into by Shri Bachitar Singh, was actually per- 
formed by him in accordance with its terms and that payment were made to Shri 
Bachltar Singh accordingly. In my opinion the evidence of Shri Bachitar Singh 
and Shri Arjan Singp and the agreement Ex. P.W. 6/A show that there was 
subtisling contract between the Punjab Government and Shri Bachltar Singh for 
transport of foodgrain, 

The second question that arises is whether the above contract disqualified 
.Shri Bachitar Singh from seeking election under section 7(d) of the Representation 
of the People Act, 1951. 

The petitioner’s case is that Shri Bachltar Singh had interest in a contract 
for the performance of service undertaken by the Punjab Government. This 
Tribunal has already held in the election petition Shri Ram Chand Vs. Shri 
tVadhawa Ram, that the supply and distribution of foodgralns was a service 
unoertaken by the Punjab Government. The reasons for coming to that conclu- 
sion need not be’ repeated, Shri Bachitar Singh having entcrea into a contract 
with the Punjab Government for transport of wheat, which was a service under- 
taken by the Punjab Government, in my opinion, Shri Bachitar Singh was 
di.squalifled to .stand under section 7(d) of the Representation of the People Act. 
His nomination papers are, therefore, held tOx have been improperly accepted, 

The next question, that arises, is whether the Improper acceptance of the nomi- 
nation papers of Shri Sadhu Ram and Shri Bachltar Singh can be deemed to have 
materially aflected the result of the election. 

It is urged by the learned counsel for the respondents that the votes cast In 
favour of Shn Sadhu Ram and Shri Bachitar Singh should be deemed to be 
“thrown away votes”. The argument of the learned counsel Is that the fact 
that Shri Sajdhu Ram and Shn Bachitar Singh were having contracts with the 
Punjab Government, was very well known to the general public and the voters 
knew that both the.se respondents were di.squaliflei from standing. If the voters 
knowing fully well, that both Shri Sadhu Ram and Shri Bachltar Singh were not 
qualified to stand, voted for them, those voters, concludes the learned counsel, 
must be aeemed to have deliberately wasted or thrown away their votes. 

The Important question which needs adjudication, therefore, is whether the 
fact was well known that Shri Sadhu Ram and Shri Bachltar Singh, were dis- 
qualified to stand. The learned counsel for the respondents has, in this connec- 
tion, relied upon the testimony of a very large number of witnesses, proudeed by 
the respondent who have deposed that they knew that both Shri Sadhu Ram and 
Shri Bachltar Singh were having contracts with the Punjab Government. They 
have also deposed that this fact was well known to the general public. In order 
to judge the truth of the evidence led by the respondents, it would be useful to 
refer to the petition and the written statements of resMndents Nos. 1 and 2. 
In para VI of the petition it is stated that Shri Sadhu Ram was, a partner In 
flrm.s known as Rama Rice Association and Wheat Association Moga which Firms 
were under contracts with the Punjab Government for supply of foodgrains. In 
the seme para, it is also alleged, that Shri Bachitar Singh respondent was under 
contract with the Punjab State for transport of woods on the routes from Smalsar 
to Moga and Smalsar to Kasu Begu. The allegations in para VI of the petition 
were ■^riied by both respondents 1 and 2 and were not admitted to be correct. 
The position thus taken by both the respondents' was that they did not admit 
that Shil Sadhu Ram and Shri Bachitar Singh were having the above mentioned 
contracts with the Punjab Government. The denial of the respondents shows 
that' they were not sure whether Shri Sadhu Ram and Shri Bachitar Singh held 
the aforesaid contracts and that they put the petitioner to proof of the same. If 
The facts had been so well known as the evidence of the respondent’s witnesses 
would have us to believe, it Is difficult to believe that the respondents Nos. 1 and 
2, who were directly allected thereby, would have remained ignorant of that fact. 
The fact that no objections were raised to the nomination papers of either Shri 
Sadhu Ram or Shri Bachltar Singh at the time of scrutiny, also tends to show 
that even the candidates did not know of the disqualifications of Shri Sadhu Ram 
and Shri Bachitar Singh, not to speak of the general mass of voters. In any 
case, if the respondents Nos. 1 and 2 were originally unaware of the contracts 
of Shri Sadhu Ram and Shri Bachitar Singh, it is difficult to believe that they 
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WOiRd bave continued to remain unaware of this fact after the present election 
petition had been filed and a copy thereof had been supplied to the respondents. 
The position of respondents Nos. 1 and 2 seems to be that though the general 
public knew it fully well that Shrl Sadhu Earn and Shri Bachitar Singh were 
disqualified to stand, the respondents Nos. 1 and 2, who were directly affected 
thereby, remained ignorant of this fact. In my opinion it is difficult to accept 
the evidence of the respondents’ witnesses on this point when not only there is 
no plea to this effect in the written statement but also because the evidence runs 
counter to the plea infact taken by the respondents. 

I would, therefore, hold that the respondents Nos. 1 and 2 have not been able 
to prove that it well known to the general public that Shrl Sadhu Ram and Shri 
Bach' tar Singh were disqualified from being elected to the Punjab Legislative 
Assembly. It has been laid down in case Tangail South Muhammadan Rural 
Constituency 194(i reported at page 790 of Sen and Poddar as under: — 

f2) “Notice to voters of candidates want of qualification, so as to render 

votes cast In his favour liable to be ‘^thrown away”, require; (a> 

greatest possible publicity by advertisement, affixing at prominent 
places etc., and (b) evidence that voters voted in perverse manner, 
t.e,. after due notice." 

It is clear from the above case that in order to invoke the doctrine of "throwri 
away votes”, one has to show that there was the greatest possible publicliy and 

that the voters cast their votes inspite of that fact. In the present case, none of 

these circumstances has been shown to exist. In my opinion, therefore, the votes, 
cast in favour of Shri Sadhu Ram and Shri Bachitar Singh, cannot be deemed 
to be thrown away votes. 

In view of my above finding It is not necessary to decide the objection of the 
learned counsel lor the petitioner that the respondents cannot be permitted to 
advance the doctrine of thrown away votes when no such plea was raised by the 
respondents In the written statements. 

The next important question that arises for consideration i.s whether the result 
of the election should be deemed to have been materially ail’ected by the improper 
acceptance of the nomination paper of Shri Sadhu Ram and Shri Bachitar Singh. 
Shri Devlnder Singh, respondent No. 1 who was elected from the General Seat, 
secured 19,429 votes while Shri Ratnn Singh petitioner secured 18,492 votes. 
There was thus a difference of 937 votes between the successful and the unsuccess- 
ful candidates. In the reserved seat Shrl Mukhtar Singh, respondent No 2 
secured 18,439 votes while Shri Sohan Singh, the next candidate, secured 15,907 
votes. There was thus a difference of 532 votes between them. The votes 
polled- by Shrl Sadhu Ram, respondent numbered 932 while those polled by Shrl 
Bachitar Singh numbered 2023, The total number of votes, that were cast in, 
favour of Shrl Sadhu Ram and Shri Bachitar Singh, whose nomination papers were 
Improperly accepted, thus came to 2955. 

I.i the case of an Improper rejection of a nomination paper, presumption arises- 
that the result of the election has been materially affected thereby. In case 
where nomination papers have been Improperly accepted normally no Such pre- 
sumption arises, but where the votes, cast In favour of a person, whose nomination 
papers were improperly accepted, exceed the difference between the number of 
votes cast in favour of the successful candidate and those cast in favour of the 
candidate securing the next highest number of votes, as in the present case, in 
my opinion, n presumption would also arise that the result of the election has 
been malerlally affected. The reason for that is that it Is difficult for a Tribunal 
to speculate with regard to the attitude of the voters in circumstances different 
from those in which they actually cast the votes. In the case of an Improper 
rejection of a nomination paper the result of the election is held to be materially 
affected because the Tribunal cannot speculate us to what the voters would have 
done if the candidate, whose nomination papers had been rejected, were in the 
field. I.ikewisc It is difficult for the tribunal to speculate as to what way the 
voters who cast their votes in favour of the candidate, whose nomination papeis 
were improperly accepted, would have voted, if that candidate had not been In 
the field. 

It Is true that there is a conflict of authorities on the subject. The learned 
counsel for the respondent's had relied upon a case decided by the "Vindhya Pradesh 
Tribunal reported on page 1063 of the 1953 Gazette of India. This case and the 
cases, cited therein, do support the contention of the learned counsel for the 
respondents. The counsel for the petitioners, however, relied upon a case decided 
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by Bhagalpur Tribunal and the cases cited therein. It has been laid down by 
Bhajalpur Tribunal in case reported on page 233 of 1953 Gazette of India; 

"If, however, the number of votes secured by such a candidate is higher 
than the difference just mentioned, it is impossible to foresee what 
the result would have been if that candidate had not been in the- 
held. It will neither be possible to say that the result would actually 
have been the same or different nor that It would have been in all 
probability the same or different.’’ 

In pjy opinion the Bhagalpur Tribunal lays down the correct principles of law, 
and for the reasons given above, I prefer to follow tho reasoning given in this ca?e. 

I have held above that there arises a presumption on the facts of the present 
case, that the result of the election has been materially affected. The respondents 
led no evidence to rebut this presumption, except to say that the votes cast in 
favour of Shri Sadhu Ram and Shri Bachltar Singh should be deemed to be thrown 
away votes. I have already decided the question of thrown away votes against 
the respondents. On the contrary the petitioner has produced Shri Sadhu Ram 
and Shri Bachitar Singh who have stated that if their nomination papers had 
not bgen accepted, they and their supporters would have support^ the petitioner 
, therefore, hold that the result of the election has been materially affected by 
the improper acceptance of the nomination papers of Shri Sadhu Ram and Shri 
Bj ‘ tar Singh. 

The 2ith June. 1963. (Sd.) Hans Raj Khanna, Judicial-Member, 

Election Tribunal, Ludhiana, 


Shri Rattan Singh Va. Shri Devinder Singh etc 

ORDER OF THE TRIBUNAL 

Held by majority that the result of the election was materially affected by the 
improper acceptance of the nomination papers of Shri Sadhu Ram and Shri 
Baehlttar Singh, respondents, and the election is hereby declared to be wholly void. 

Parties are directed to bear their own costs. 

The 24th June, 1953. (Sd.) Harbans Singh, Chairman. 

(Sd.) P. N. Sachdeva, AdvOcate-Member. 
(Sd.) Hans Raj Khanna, Judicial-Member, 

Announced. 

Present: Shri Rattan Singh, Petitioner. 

Shri Mukhtar Singh, Respondent No. 2. 

(Sd.) Harbans Sjngh, 24-8-53. 

(Sd.) P, N. Sachdeva, 24-6-53. 

(Sd.) Hans Raj Khanna, 24-6-53. 


ANNEXURE A 

Election Petition No. 301 of 1962 

Shri Rattan Singh— Versus Shri Davlndar Singh & 27 

Petitioner. others' — Respondents. 


ORDER. 

Shri Rattan Singh, a duly nominated candidate for the Moga Dharamkot Consti- 
tuency, has brought the present petition, challenging the election of Shri Devinder 
Singh, respondent No, 1, and Shri Mukhtar Singh, respondent No. 2, duly elected 
to the General and Reserved Seat respectively of the Punjab Legislative Assembly 
from the said two member Constituency, on various grounds sot out at length in 
the election petition which need not be repeated in this order. Suffice It to say 
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that' In para VIII of the petition, the petitioner has claimed the following or any 
of the following dedaralions; 

(a) That the election of the returned Candidate is void, 

(b) That the election is wholly void, with the prayer that the Hon'ble 

Tribunal may be pleased to order accordingly. 

On behnlf of the contesting respondents Nos. 1 and 2, objections have been 
raised to the maintainability of the petition in its present form Inasmuch as: 

(a) The petitioner has claimed two declarations or any one of these in the 

alternative while he can claim only one relief; 

(b) It is not open to the petitioner to combine two petitions against the 

two Returned Candidates by lodging one petition only. 

(c) The petitioner should be called upon to deposit further security to meet 

the costs of the two Contesting respondents. 

(d) The petition, so far as it relates to the declaration of the election of 

the two returned Candidates being void, is barred b.y time. 

^(e) The petition and the attached list are defective in various respects set 
out' in the preliminary objections, and so the Items under the various 
heads set cut in the preliminary objections may be ordered to, be 
struck off so as to avoid prejudice to the respondents. 

(These will be taken up hereafter para-wlse), 

TDetailed written statements on facts were also filed on behalf of the respondents 
"Which need not be mentioned in this order. 

As the Preliminary Objections raised by the respondents go to the root of the 
.case, we tliought it expedient to frame the following preliminary Issues; 

1. 'Whether the petitioner cannot claim two declarations in the alternative? 

If not, what is Its effect? 

2. Whether the petitioner cannot file one petition challenging the election 

of both respondents Nos. 1 and 2, who were elected from a two- 
member Constituency? If not, what Is Its effect? 

3. If issues Nos. 1 and 2 are found against the respondents, was It necessary 

for the petitioner to deposit two securities of Rs. 1000 each and if fiD 
what is its effect? 

4. Is the petition, qua the prayer of declaration of the election of respon- 

dents Nos. 1 and 2, being void, time barred? If so, what is its 
effect? 

■ 5 , Whether the petition and the list, annexed thereto, do not comply with 
the provisions of Section 83(1) (2) of the Representation of the 
People Act, 1951, and is the whole petition or any part of the petition 
or the li.st, liable to be struck off? 

The parties agreed that no other preliminary issue arose In the case and no 
■evidence was to be led on the above said issues. 

After hearing the lengthy arguments, addressed to us on behalf of both the 
parties, we feel that issues Nos. 1, 2 and 4 can be taken up together because the 
points involved in these relate to the maintainability of the petition in its present 
form. 

The main ground of attack to the petition in its present form is based on the 
plea that the petitioner can claim U/S 84 of the ^presentation of the People 
Act, 1051, any one of the following declarations; 

(a) That the election of the returned Candidate is void. 

(b) That the electioi* of the returned Candidate Is void and that he himself 

or any other candidate has been duly elected. 

(c) That the election is wholly void. 

It is contended on behalf of the contesting respondents that although the 
petitioner has claimed both or any one of the two declarations, enumerated in 
Para VIII of his petition, he is not legally entitled to do so as he is competent 
to claim only one out of the three declarations enumerated Under Section 84 
above. The declaration, under head (b) of Section 84, does not apply to the 
present case and it is to be seen whether the relief, claimed In the present petition, 
falls under head (a) or (c) or both of the above said Section. 
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In view o[ the fact that both the Returned Candidates have been elected from 
a double member Constituency as a result of one Joint election, wc are Inclined 
to hold that the election of both the Returned Candidates can be challenged by 
a single petition as has been done In the present case No law has been cited 
before us on behalf of the respondents in support of the fact that in a case of 
this kind twi '■eparate petitions ought to be filed for setting aside the election of 
the two respondents The relief, claimed under Para VIII (a) of the petition that 
the eJeition of the Returned Candidates be declared void is clearly covered by 
the Relief which we are enlltled to grant Under Section 84(a) of the Act because 
the wolds returned candidate' clearly include the words “returned cai didales” 
Accorchne to the general piovisions of law the singular includes the plural The 
Dfctitioner has to all Intents and purposes challenged the election of both the 
Returned Candidates and, therefore, he In a manner wants the relief Tiat the 
electK n is wholly void as contained In clause (c) of Section 84 of the said Act 
In our opinion the result oi this petition will be same If we grant the relief under 
clause (a) or (c) of SC' tmn 84 of the said Act. subject of course to our flndiogs 
on facts to be decided hereafter 

Our attention was drawn to Section 100 of the said Act for bringing to our 
notice that ditterent sets of allegations have to be made under clause (1) foi declar- 
ing the eleftion to be wholly void and under clause (2) for declaring the election 
of the Retuined Canaidales to bo void respectively ReJIance was also i laced 
on Rule 119 of the Representation of the People (Conduct of Elections 
and Electioi Petitions) Rules 1951, providing different periods of limitation v ith- 
iti whfhh a petition, challenging the eleeton of Returned Candidates or challenging 
the election as a whole, has to be made The respondents’ object, »n raising 
these objections is that if the petitioner is restricted to claim relief specified under 
clause (aj of Section 34 of the said Act he shall have to restrict his allegation^ 
to those contained m tub section (2) of Section 100 and his petition will be time 
oarred On the ether hand it was conceded that if the petitioner claims a lellef 
as laid down in clause (c) of Section 84, his petition is within Limitation under 
Rule 11J(b) but he shall have to restrict his allegations only to those contained 
an sub section (1) of Section 100 of the said Act 

There Is no doubt that there are different lines of attack on which the election 
of Returned Candlciate,s can be challenged or the election can be challenged as a 
whole The petitioner has given more or less both lines of attack in the petition 
and on their strength has cnallenged the election of both the Candidates or the 
election as a whple Aftei giving our careful consideration to the facts of the 
present case and going through the various authorities cited before us, we are of 
the view that the petition is maintainable in the present form and the petitioner 
Is entitled to claim the two declarations or any one of them In the alternative 
Inasmuch as the relief claimed under sub heads (a) and (b) of Para VIII of the 
petition is practlcdlly one and the same We also hold that the present petition 
is within limitation as the same was filed within the prescribed time We, there- 
fore hold the preliminary issues Nos 1, 2 and 4 against the respondents 

Issue No 3 — This was not pressed before us by the learned counsel for the 
respondents and in view of our findings on issues Nos 1, 2 and 4 this issue is also 
decided against the respondents We have discretion to raise the amounts of 
security for costs and If later on we find the respondents can establish some 
material to Justify our i sing the discretion in their favour, proper order will be 
passe i at that lime 

Issw^ No 5 — After going through the objections, raised by the respondents 
unde- this head and after carefully persuing the petition and the attached list of 
paiticulars, we are clearly of the opinion 

(a) That the petition and the attached list is defective in respect of the following 
particulars which are too vague and insufficient and the same are hereby ordered 
to be deleted 

(1) The words “t’lelr friends and supporters and particularly” occurring in 
para VII 5(a) of the petition after word “through” and before 
‘Asa Singh” as these are too vague and indefinite 

(li) Again the words “their agents, supporters and sympathisers and further 
that the expenses incurred on these Items have not been correctly and 
completely shown in the returns of expenses filed by both the res- 
pondents” occurring In para ‘2’ of Contents of Election Petition under 
Section 83(2) as being beyond the scope of para VII (I) of the petition 
(ill) The words “in whose presence It was threatened that other voters of the 
scheduled castes will also be punished and dealt with accordingly If 
they did not vote for Respondents Nos 1 and 2 and voted for any other 
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candidate” occurring in para. *5’ of Contents of Election Petition under 
Section 83(2) as these exceed the allegations made In paragrRph Vll-5t 
of the petition. 

(b) That the particulars, supplied in the petition and the attached list with 
regard to the following items are not sufficiently clear and we call upon the petitioner 
to supply further particulars with regard to these by 10th of December, 1052. 

(1) Para Vn-5(a) of the Petition.— Further particulars have to ba supplied 
with regard to the place of occurrence where respondents Nos, 1 and 2 
through Shri Asa Singh and Shrl Darbara Singh coerced and threaten- 
ed the voters who did not vote for respondents Nos, 1 and 2. The 

mode, in which the coercion and threat was used by these persons, has 
to be specified, i.e., whether it was the use of threat or of physical force- 
or economic or social boycott or any other way. 

(il) Para. VH-5(b) of the Petition . — The place of occurrence where Shrl 
Bhanga Singh and Ghoga Singh were abused by Shrl Gurdev Singh 
has to be specified. 

(ili) Para. VII-G(a) (i) (ii) (Hi) and (iv) of the Petition . — Further particulars 
are to be given to specify the vouchers referred to in this portion of 
the petition so as to locate the particular vouchers referred to therein. 
In case the vouchers are numbered, the numbers of these vouchers may 
be stated, otherwise the date, the amount of the voucher and other 
particulars have to be given with a view to locate the relevant vouchers. 
The petitioner will, however, be restricted to confine his evidence* only 
to the instances mentioned in this para, of the petition. 

(iv) Para. VII-6(b) (ii) of the Petition . — The vouchers mentioned in this sub- 
para. relating to the engagement of Shrl Ranjit Singh and Shri Kapur 
Singh by Shri Mukhtar Singh respondent No. 2 have also to be 
specified i.e., either their numbers or their dates, amounts and other 
particulars have to be given with a view to locate the particular vouchers 
referred to in this sub-para. 

(c) The remaining objections are overruled and we think that the particulars 
given in the petition and the attached list are sufficient in respect of these, and 
these are allowed to stand In the petition. 

As wo are allowing the petitioner time to supply further particulars In respect 
of some items, we allow Rs. 64 as costs to the respondents to be divided equally 
between them. A copy of the further particulars will be supplied to the respondents 
on 10th December, 1952, who will put in further written statement, if needed, by- 
12th December, 1952, when issues on merits will be framed. 

The 6th December 1952, 

(Sd.) P. N. Sachdeva, Member. 


I respectfully agree with the order proposed. 

The main point involved in issue No. 1 (and Indirectly in issue No. 2) is whether 
the petitioner, in this petition, is competent to ask the Tribunal to declare that the 
election was wholly void, and, in the alternative, that the election of both the 
candidates returned from this constituency was void. The contention on behalf of 
respondents Nos. 1 and 2 was that he could ask for only one of the three declarations 
enumerated in Section 84 of the Representation of the People Act, 1961 (hereinafter 
referred to as the Act). Arguments of the learned counsel in support of this were 
two-fold; — 

First . — That Section 84 provided that "A petitioner may claim any one of .” 
the three reliefs given therein, and that there is no provision for the 
petitioner claiming more than one relief in the alternative; and further 
that the grounds of attack available to the petitioner would be deter- 
mined by the particular relief that the petitioner actually claims, and 
that for getting an election declared to be wholly void, he will hove to 
confine himself to those grounds which are laid down in sub-Section 1 
of Section 100 of the Act, which are materially different from the grounds 
available to him for getting the election of one or more candidates 
declared void and which are contained in sub-section 2 of Section 100; 

Secondly . — that different periods of limitation are prescribed under rule 119^ 
of the Representation of the People (Conduct of Elections and Election 
Petitions) Rules, 1951 (hereinafter referred to as the Rules), for the 
filing of the petitions, according to whether an election la sought to be 
declared as wholl,y void or only the election of the elected candidate or 
candidates is sought to be declared void. 
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In view of the above-mentioned second line of arguments, Issue No. 4 also 
■becomes inter-connected with issues Nos. 1 and 2. 

No doubt, Section 84 provides that “A petitioner may claim any one" of the 
reliefs detailed thereunder. It was argued that ihe words “any one” are equivalent 
to “only one”, and therefore, excluded the possibility of the petitioner claiming two 
reliefs in the alternative. According to the dictionary meaning of the words “any 
one” as given in the Shortei Oxford English Dictionary, it is equivalent to “any 
single”, and therefore strict and plain meaning of the words used does favour the 
contention of the counsel. 

It is, however, necessary to examine other relevant provisions of the Act in 
order to see whether the restricted meaning suggested by the counsel for the res- 
pondents is consistent with the object of the Act, Sub-section 1 of the Section 100 
enumerates the grounds on which an Election Tribunal shall declare an election to 
Te wholly void, while Sub-section 2 mentions three other different grounds, on proof 
of which the election of the returned candidate can be declared to be void. It was 
argued that as under Section 84 the petitioner can claim either the relief of getting 
the election declared wholly void, or the election of a particular candidate as void, 
the grounds given in the two Sub-sections of Section 100 were mutually exclusive. 

There is nothing in Section 100 itself to lead one to the conclusion that the two 
groups of the grounds of attack given in Sub-sections 1 and 2 were to be treated 
in two separate water-tight compartments. Let us examine this matter by taking 
■some hypothetical cases. Supposing, during an election, practice of bribery or of 
undue influence had extensively prevailed at the election. This would be a ground 
■falling under clause (a) of Sub-.section 1, on proof of which the election shall have 
to be declared wholly void. In the same election a returned candidate A personally 
gave bribe to some of the voter.s. This would be a ground covered by clause (b) 
of Sub-section 2, on proof of which the returned candidate A’s election shall have 
to be declared void. Should a petitioner be not allowed to allege both these 
illegalities in the petition filed by him challenging the election? And should he not 
be allo'ved to claim both the reliefs in the alternative? Of course, the bigger relief 
of the election being declared wholly void would cover the smaller relief of declaring 
the ele.'tion of the returned candidate A to be void; but supposing, the Tribunal 
trying the case, though not finding it proved that bribery prevailed extensively at 
'the election, yet finds that A did give bribe, then .should not the petitioner he allow- 
ed to fall back upon the alternative relief? And, in any case, would the Tribunal 
'be debarred from granting him this relief whether claimed by him or not? 

Let us take another illustration, where the allegations are not of similar nature, 
■as was the case in the above example. Nomination papers of A had been rejected 
on grounds which appear to be improper and this materially affected the result of 
"the election — a ground given in clause (c) of Sub-section 1; in the same election B, 
one of the returned candidates also gave bribe. On the basis Of the first allegation, 
the petitioner can ask for the whole election being set aside, while on the latter, 
■he can only ask for B being unseated. If the grounds under Sub-sections 1 and 2 
are to be treated as mutually exclusive, the petitioner would not be able to take 
both these grounds, and this would leave the petitioner one of the two alternatives 
as follow.s: 

Either (1) the petitioner should, neither allege nor prove some of the Irregularities 
or illegalities that have materially affected the election, or (2) the petitioner should 
bring two separate petitions, one containing allegations falling under Sub-section 1 
and claiming the relief of election being declared to be wholly void, and the other 
containing allegations under Sub-section 2 with the relief against the returned 
candidate B only. 

The first alternative would run completely counter to the very object of the 
Election Law. It is well recognized tha't election petitions are provided to ensure 
the Durlty of elections which are the corner stone of Democracy. It is ob'vious, 
therefore, that any interpretation of the law relating to the election petitions, which 
tend.s to clog or hamper the attainment of this main underlying object must be dis- 
carded. The other alternative, on the face of it, is absurd and offends against the 
well established and salutary rule of avoidance of multiplicity of trials and litigation. 

To my mind it is clear, therefore, that from all points of view it is unthinkable 
to treat the grounds in Sub-.sectlons 1 and 2 of Section 100 in two separate compart- 
ments and mutually exclusive, and a petitioner is, therefore, entitled to take up 
any one or more grounds of attack detailed In the two Sub-sections. The wordings 
of Sub-section 1 of Section 81 of the Act also lends support to this interpretation 

and which are as follows, “An election petition may be presented on 

One or more of the grounds specified in Sub-sections 1 and 2 of Section 100 
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Once it Is held that It is permissible to a petitioner to combine grounds of attack 
which, if proved, would entitle him to the relief of the election being declared to be 
wholly void, wiih other grounds entitling him only to get the declaration of a return- 
ed candidate’s election to be void, it follows that a petitioner can claim both these 
reliefs in the alternative. In fact, the Important part of the petition — just as In 
the case of a civil suit or a criminal complaint — Is the statement of facts, i.e. the 
allegations of Illegal or corrupt practices or other irregularities In the election. 
Though It is customary and necessary for the petitioner to detail In the petition the 
relief claimed by him, yet this is not an important part of the petition, and the ap- 
propriate relief follows the facts that are ultimately found to have been proved, by 
the Tribunal. 

In view of the above discussion, therefore, it is clear that If words “any one’’ 
in Section 84 arc Interpreted as meaning "only one”, It would wholly run counter to 
the very object for which the election petitions are provided and would lead to 
absurd results. A liberal interpretation has, therefore, to be given to these words 
and the same must be read as equivalent to “any one or more”. There l.s ample 
authority for thus supplementing the words. In order to bring the meaning in accord 
with the real intention of the legislature. Maxwell on Interpretation of Statutes at 
P, 236 stated as follows; — 

“ Where the language of a statute, in its ordinary meaning and grammatical 
construction leads to a manifest contradiction of the apparent purpose 
of the enactment, or to some inconvenience or absurdity, hardship or 
Injustice, presumably not Intended, a construction may be put upon It 
w’alch modifies the meaning of the words, and even the structure of 
the sentence. This may be done by departing from the rules of 
gramvinr, by giving an unusual meaning to particular words, bj alter- 
ing their colocation, by rejecting them altOMther, or by interpolating 
other words, under the influence, no dbubt,*^^!! Trresistable conviction 
t’lat the Legislature could not possibly have intended what it.? words 
signify, ”. 

In a recent case, Seaford Court Estates Ltd. V. Asher. (1949 2 All. E.R. at P, 164) 
Denning, ’L..T. observed that — ■ 

“in the absence of it (clarity), when a defect appears a Judge cannot simply 
fold his hands and blame the draftsman. He must set to work on the' 
constructive task of finding the intention of Parliament, and he must 
do this not only from the language of the statute, but also from a con- 
sideration of the social conditions which gave rise to it and of the- 
misc'.iief which It was passed to remedy, and he must supplement the 
written word so as to give force and life to the intention of the- 
legislature”. 

With regard to the question of limitation. It was argued that clause (b) of rule 
119 would govern the period within which an election petition can be filed only if 
the following two conditions are fulfilled. 

(1) There are more returned candidates than one at an election from that Con- 
stituency, and (2) the election petition seeks to get the election declared to be 
wholly void. 

It was argued that In all Cases where these two conditions are not satisfied, 
clause (a) of Rule 119 would apply. The contention of the learned counsel was that, 
so far as this petition was concerned, two candidates having been returned from the 
Constituency in question, and the relief claimed by the petitioner in Clause (b) of' 
Para. 'VIII of the petition being for the declaration of the elction to be wholly void, 
the petition qua this relief, was no doubt governed by clause (b) of Rule 419 and 
was within time, having been filed within 60 days from the last date on which re- 
turns of election expenses could be lodged with the Returning Officer, but that so far 
as the relief claimed in clause (a) of Part 'VIII was concerned, viz., that the election 
of the returned Candidates is void, the same was governed by Clau.se (a) of Rule 119 
and that the petition, qua this relief, was filed beyond time, as not having been 
filed within 14 days from the date on which the lodging of the Return of Election 
was notified in the Official Gazette. Qua Issue No. 2 it was particularly stressed 
that inasmuch as it was not necessary, that such a notification relating to the two- 
returned Candidates need be published on one and the same date, limitation for the 
filing of a petition against one candidate may begin to run from one date, and that 
against the other, from an altogether dillerent date. The learned counsel, sought to- 
Infer from this that the Intention of the legislature was that the election of two* 
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candidates elected at the same election should not be challenged by one single- 
petition. I fully recognize that some difficulty may arise In cases where, for- 
example, three candidates have been returned from a Constituency, and a petitioner 
ieeks to challenge the election of only two of such Candidates. In such a case 

:ertalnly Clause (b) is not applicable and only clause (a) of Rule 119 would apply, 

^and if the notification of the lodging of returns of election expenses regarding one 
of the returned candidates is published, more than fourteen days, after the publica- 
tion of the notification of the lodging of the return by the other candidate, a 
petitioner would, certainly, not be able to file one petition challenging the election 
of both .such candidates. However, it is not necessary for us, in the present case, to 
go into this point. The words used in clause (b) of Rule 119 are: 

...and the election petition calls into question the election an a mhole ” 

These words are substantially different from and do not necessarily mean: “and 
the election petition seeks to get the election declared to be wholly void”, as the 
learned counsel for the respondent would like them to mean. A petitioner would be 
said to be challenging the Election as a whole, either, when he seeks a declaration 
for the election to be wholly void or when he prays for declaring the election of 
all the candidate!; returned at that election from the Constltucnc.y in question, to 
be void. In a two member Constituency, like the one to which the present petition 
relates, therefore, the petitioner would be challenging “the election as a whole” 
while claiming the reliefs set down by him, both In clause (a) and (b) of Para VIII*, 
because in clause (a) he has asked for the election of both the returned candidates 
b ' declared as void. Qua both the reliefs, therefore. Clause (b) of Rule 119 is 
ave»'Cable, and an identical period of limitation is available for a petition, claiming 
either of these two reliefs. This being so, the arguments of the respondent.s In 
favour of his contention re: issues 1 and 2 based on their being different periods 
of limitation available, for the two reliefs, and Incidentally on issue No. 4 fail. 

With reference to issue No. 5 I hav^e nothing to add. 

The 6th December, 1952. (Sd.) Harbans Singh, Chairman. 

I agree. 


The 6th December, 1952. (Sd.) Hans Raj Khanna, Member. 

Announced. 

Present : Shrl Rattan Singh, petitioner, in person, with Pt. Atma Ram, Advocate. 
S. Amir Singh, for respondent No. 1, and Pt. Dina Nath, Advocate for respondent 
No. 2. 


The 6th December, 1952. 


(Sd.) Harbans Singh, Chairman. 
(Sd.) H, R. Khanna, Member. 
(Sd.) P. N. Sachdeva, Member. 

[No, 19/301/52-Elec.III/10790.] 
By Order, 

P. R. KRISHNAMURTHY, Asstt. Secyt 
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